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Sauer, 1949, S. 85 ff., 102.
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(16) [F2]1 a7 87 — BBk « ROVEM: QEERRME: EEAERIMEGE RS R ITERFT ), BuE, btk
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PRAT VAR PP 0 R M 3 ] i A Ve ORI R AT ) /2 TA 8 2R = S0 A HL e 15 4 A

(18)  [#8] Zuu7 i — mihk - ROVHEET: GEMRIRREE . EEEERINEEE TR S SRR w ), M, Jbarks
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FAE S RE I AR MONEL), B CRITIEY) 2015 4R55 4 3, 45 16-18 Ui,

(20)  [487 5eo5 8 — bk « ROVEE GEESRFRRTE: BB EEMRA G R AT 5 A IRITNERIT L), M, Jbatke
HiRAE 2023 SRR, A5 1 RRETE WIE”, 1 T

142



EERSERTHNEN

NIERVE R BT OB BUNITHR ) s = RIS SR EESCR NS K AL (i),
Horr, - AMEBE YRR, PV E 2, BTEREIN 7 AN R RE, LSRR
AP PERTE . BT S, P VERAMIE RIS 7 VE R R AR A TR IE R
701

B, B “vhz 8% (Rechtsfortbildung), HIyEEfERE CLANTEZ K. FitekTaH, “H
SEEMRRE 515 WA BE A N A ESRAN B PR A3l , 10 S A0 [5] — SR 4R AR AN (]
BB, PRy IR A — IR E VR AR B I B 1 AR AR, 40X — HiR e kAT 1) 7 5 1)
BB MR O 4R —Fikalis 77, ) REHFRMRA BRI 5k g M X 4y, |
KN R D 58 2 3 BRI SRR R 2 18] SRR BT AL, R vT . HSE, FR RS fE TR iA
R S SIE A S M AR E M ANEYE R R . (HOAM, TN BRERE R IE L
e E R, MR AR S E BB T “VEMAIE” (Rechtsschopfung) 2 BT, 7EME X E, ¥
Z AR LR B AR RGN LT AR A E GG R A AU, AR RENAE Tk, B4 “i&
NG ER R YRR WA . dRIL, RSN BuE 7 5 CIRREAMNIEZ R IL”
7] 5L, S5 R DA FH SRR R T 53801 7 Ve 4 A

W= RIS R I AR SRR BBl BN CUEEAMTR ORI B RS
BRI, YRR AU O R TS R T RE S, B BT “uRAERA . HRIRIEAN L S B ALY,
FNTE S OE JG B R EAR BB I T, T A B 7 S Tk SR 0 iR B S AR A
the WA, ITRSUEE TR BRAVEAE L Z ARG, R A EE T AP X RS S SO AR 78
ook PRA§EE s, o N EFRHE R A AR B E R, 4k e BUBORT BV G LA RV
EARLT, FHIFARMRA i RIATIERNMERE, FrUANET “dRERINEZ KL 83
“HPOEHERNEC EIE . WA E, AN TR R ED R — AR, “EE B
SR VA VA, A RO NP JE RN R ANE T T LARH s AN IIRE, “E
B AR BOSC IR AN FE a3 O EE 7. P i O NE B IR, REEEA R TR
TS, TSR, A SR AL . G Ry “IRIRAE S R TR SRR Rk G

(21) MeAh, WE%ER GEZ R R TRIASRA L REIE. S0 8] FTER « BRE: GRASRIREF ——F 8
POMTY, EERE, PEBOEKS R 2015 SR, 58 25-27 T AR, BESRA T DA REERE N “ARImIR A 2 R BETE
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Evaluation Interaction Between Statute and Law

—A Review of Determination of Legal Loophole by Claus-Wilhelm Canaris

YANG Xu

Abstract: As a classic work in the field of legal methodology, Claus-Wilhelm Canaris’
“Determination of Legal Loophole” has important reference significance for China. The so-called “legal
loophole” refers to the incompleteness of positive law (i.e. Statute and customary law) which violates
the legislative plan, and the “determination” of legal loopholes is an independent methodological level
different from its “filling”. Canaris’ theory not only has a clear practical orientation, but also has
universality beyond specific departmental laws. Through in-depth discussions on the concept of legal
loopholes, the standards and tools for determining loopholes, the types of loopholes, the relationship
between loophole determination and loophole filling, and the boundaries of loophole filling, this book
fully outlines the premise and boundaries for judges’ Rechtsfortbildung Praeter Legem. Among them,
the universal content that spans different legal orders includes reasonably defining the scope of
loopholes, refining the methods of determining loopholes, indicating the framework of judicial
reasoning, and marking the boundaries of judge’s legal creation, thus forming a highly operational
theoretical system. On the basis of reference, critical reflection and localized development should also
be given to this. For example, there is room for discussion on whether the concepts that require value
filling and general clauses constitute legal loopholes, and on the controversial issue of whether overall
analogy or induction. However, the distinctive provisions such as written basic principles and legalism

provisions in China’s legislation have important methodological implications. In this way, the scientific
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and operational nature of the theory of determining legal loopholes and even the entire legal
methodology can be further promoted, thus fully realizing the evaluation interaction between statute and
law.

Keywords: Claus-Wilhelm Canaris; Legal Loophole Determing; Rechtsfortbildung Praeter Legem;

Critical Reflection; Localization Development
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