L ERRE AT EEZ ENE S

OIS

OB B REVNEALFERBFE TN TEE, 2K “AnxtE” &4
HKREZEFERAFEL, BT HBEGTAFHIBRAESFRERGER, BABALEROY
IZABRARE, B 5 RERARIT TR s FREZAH 578 T 63T 6917 H A
B, BT AR RNERA” MBI AT, AR LT R
Kb, MBAHRGERNZEL, BEHNAEXR, FHRGXINEHNEFREIEIART

S5 BAFHFIBARE. AFS BRI B EMHTOERZIA, EARABFROERL—H
BaER, RE#dfFo ki, FREIASERTMHROELELRTEREL, 24
%ﬁﬁ%%ﬁﬁﬂ%ﬁ@moM&@i%%%,&ﬁﬁﬁﬁ%ﬁ¢%ézﬁ%ﬁaﬁfﬁ%”
LT AA IR, B BARMT A R BRI 80P 849k 2 A H

KSR KRR B ERNA

[ FE453ES ] D997.4 [ ZEkiRBIES ] A [ XE4HS ] 2096-6180 ( 2021 ) 03-0086-17

5=

7E FE B 53 Wﬁ<?$?ﬁ@ﬁf“ﬁk“ﬁ%%%:+%$ﬁ,E%H%N&ﬁ@ﬁ%%
TEUR 28 P BE A 0 HLRE 7 BT A R &5 %MMMﬁU 2 BT AR UG T bR AP, A
Hk s Jr L se i A A AR 25 ), H st iﬁaﬁﬂéﬁf W NUL “AE A 30R 28 . A

CAEH RN ] XBE, L, Bl SR SR ghn .

[HETIH] LT 2ERERTRE “th EAR I RE S hAME B e R RZTT” (U HAHES: KY2020-0303),

(1) AR EBR R % (International Investment Arbitration), X ELHEF ##—[E 58] 4 WM, AN ELFEE B 2 18] (1 16 bR
T A DL B E T 7 2% 240 1 A R O P 25 4 I 3 B0 1) 5% ) A o

(2) 2003 “ff/G, EFR EIFHEHIL “EERRRAMIIE S IEENL” FRE, USRS 2 B F A RS R 58
et Z B2 BB S . See Brower, Charles H. II, Structure Legitimacy and NAFTAs Investment Chapter, 36 Vanderbilt Journal
Transnational Law 37, 96 (2003); Ari Afilalo, Towards a Common Law of International Investment: How NAFTA Chapter 11 Panels Should Solve Their
Legitimacy Crisis, 17 Georgetown International Environmental Law Review 51, 96(2004);Susan D. Franck, The Legitimacy Crisis in Investment Treaty
Arbitration: Privatizing Public International Law Through Inconsistent Decisions, 73 Fordham Law Review 1521, 1626 (2005).

(3) 4, £ 2020 4 ICSID Fr &L MR, S0%M S Rl < K™ B R HAMEERAS I %y, Hazd W KRR
LR % ATk . See ICSID, 2020 Annual Report, ICSID (1 November 2020), https://icsid.worldbank.org/resources/publications/icsid-annual-report.
R4 2015—2017 A E 5 5 ML 221 (UNCTAD) IS, REBER ML 143U R K& — B BURTE R — 17 AL UK
MRS RO A i, B KR E KT H A R ARHESR YT . See UNCTAD, World Investment Report, UNCTAD (1 November 2020),
https:// worldinvestmentreport.unctad.org/.
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BRE” PEMEIR . BEER BB R 1 BAE P AE M R A — B B BtA S (BEIAR
EEALR G SR FEW ST M. Hd, BB IEEMERA TN A RS 5PENIK,
Ja#% LEREREZ K Camicus curiae) 'V SZH

CREEZ R FONTESERAE A ERORES O, TR E P R BB 2 R R 2
FEOABREZT, X YRR GIERP AR, BHigZHE., BT MERIEA B4
TR IR . O 76 PRk 4, A EI R H S AL (WTO) . EErEREd. B bk 1
SRR AL o B 2 R HORHE AT . T A 2008 SELASK, E RS TR OS] ART
JEZ RAE WTO Wi, BORER 2 1% 5 32 B W VPR 2 K S5 3%t tRREE 5
i 3537 BH FE ) R 1 FASCRH B i ik B 2 IS — 28— “Methanex 22 7 (Methanex Corporation v.
United States of America) [FJH I, FFU6H L1 5P A RE 2 KW TR, A hn &M
PRV E 2 RAER AN S 5ERYE =, 25 E0AEA. S 5585 W AT 1754,
SHEREZ RS SRR ROIh 3L, PR 2 K S AT T At ™

EHESHE . EBUFAHZ (non-governmental organizations, NGO) R4 E KD T, &
B DL N5 SR o AN % 2% 20 1A S I 1o A BRPE I S il R o B [ L B 5 2 5 2
14 (UNCTIRAL) Fl[E FRH 55 S fift ol b0 (ICSID) ¥R BT 2 T2 HY 7 3 5 4% 0% f ok ods B
FE BB W, UNCITRAL A3 % B s G 1 (3R Sk i N5 B K R 5 T 24 AP 30
HIEERRINY CRAR GEUIERND 5 (BCE B N5 E 5K a5 T A BB A Z)) CRRR (B
BRI AZ)) 80 GEHEEAZIN) . Hil, 1CSID VIEHES) HAM Az ek, 7E 2020 42 A A A

(4) ¥R AR EBREE G APErh X RN “HE48005 7 (non-disputing party) B¢ “#5 = A" (third person). 7E (% 5iEZ ok
N5 B RN 3 2% 204 6k 32 W R ROU) ) R0 (6] B 4 B2 4k 20, VRBE 2 KR IR N “dE4+IEE =75 (non-disputing third party) 3% “55 = N7
T (ICSID 3Ny 1 2003 FILEHBALX (NAFTA) (HHRASZRSHMAEFVCEFASE TP E MBI pfiH T
“non-disputing party” &R . TEASCH, HTWARMHE, ¥E—RH ERZK” HERRE.

(5) XpiH: (REZKZSS5EERRFEMEERITIRD), 8 COPEESIR) 2008 45 5 1, 28 6 T,

(6) BREEBA. RWnTg: (“URBEZ R HIEE R HARLY, & CRdikas) 2009 F58 2 #, 9 93-97 T1: JHEE: (EEZK: KUK
SRR SIRED, B (FERBUE RS 2011 4558 2 B, 55 53-62 TU; Mk P Zifde: (GEENEREZ AR M E 4 5 5 SuiE it
FON, B CHRITES) 2011 4F58 4 W1, 25 121-131 T & (OB 6B 5247l — DL R IE N0 iT), 2k
CAEAVES) 2013 4R58 2 1, 35 5-15 70 Higk. EAELD: (RERXEERF “MN” — P EEP UM T REASIFAT YRR K"
IR B, # CILAL R 2016 4258 4 1, 58 6470 U Tigk. g (YRR —FhyRinE SHENHD, # GEfl 54t
SRIEY 2017 4EHE 2 H, 3 145- 164 UL,

(7) 5k&: (WTO REFEFF AR I IE UFE P e 3 —— DOR 2 AR LA 0, 8 (MR (SRS ERERROY 2007
RS 6 W, B 87-91 T E#E: (WTO Kl Tk 2 KB ARV, 2 (HEFRERRER) 2010 4558 3 1, 28 53-58 TL; K23
CRVERE 2 AR A hAEFg i A B R I, B QK224 SR 7)), 2018 E58 3 1, 58 53-58 Ui,

(8) MAZESCHRTT A E ok OB : (E R R M FE =072 5 RBIRA), 3 (B PR (I A2 RERRO) 2014 4255 11 #, 55 70-82
T s (R E—EFMEP RREZK” NS5), B CREURR IR GESRIEROD) 2010 455 3 1, 25 68—73 TL; BREIE:
CEPRERME P “REZRK” Z 5, 8 (Erh AR EmO) 2012 458 7 1, 58 27-32 00 B3R, X2 (H
B4R T2 il s A R o L FRIE A RS ), 8 (VLRS840 (NSO B0 ) 2014 4558 3 1, 56 150—163 TT; Jld: (PRI T
ThIRIE < A BERUERED, 3 CRTTIESED 2015 455 4 1, 45 90-98 T,
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1) 9% ICSID RAIFMMME S (AR (PUDY Hr, BIHG ICSID $2 BB (ICSID ff3 )
LY, VEAE TR RS MR I, B W B 0 5N S e R R K S, AER
KFERE LHERN T $e e85 [ bRy AP 3 “ 70307, 1 B R R Bk A 2 PRI LSRR, 37 B
FEMREF A AMS SNBSS R EMENIRAESE (privacy) SE4aMR, XFFEFBEHE— 5
M 7RG A B, BT CRNERR TR AVE I (I REOT I, B T B
e 3

SRR . BEFLOA S CGEBIEERNY &5 SR & it — B Sk RE 2 R BESE AL 1 i
RERL, (HH BT AR 2 KRG AR, Rl e st R B K S 5N &4 S
TH AR S A B FOE P 1) s Z MU M o DAAERE AR BT AP 000 B B O, R EARLE RO, 4k
BERFEZHUR NS T e [ B B G R I BE T e, 2B 0 R B IE 2 K S 5 BB TR,
RREZ KT ERL, FEVEREZ K S SR G bR e SOE F, T W g 2 A AU N 25
Kz 53808, I E K E RS i is AR KRS .

— REMBPEEZZSSERIIESAREN

PR AP ERAR LI TR b, M E A R AL G, RIS S, Y B
Ly VEREZ RKREM AR BT L, HER RS 4?7 XFEMNEREZ KNS 50 E .
WHE . AEEAL =TT T LA .

(—) BEFAPRG N ZML R EZ K55 HE

RN AN R RIEE LK S SR H R RERE MR Pt 77
DA B R AT O WA, (H, 2 FE) 2 1R ™ S A B8 0 AP 3 5 v A B A Tz o DA T « Y 1R
1l (Gus Van Harten) FIASJE it 745 « 4 3ifH B (Benedict Kingsbury) 25 AR 10 E PRyt & AN,
P i 52 U 2 % 3 B BURFFE 5 BEAN B8 (3 RE P2 AR 1) “ R BEA . Sdi (regulatory dispute). '
XA o (1) 2 3L 5 ] o e <A s P A B R RA N U B3 1 B AN [, -t 5 ] 5K ) ) R s AV 2 3 A [
A2 AR P 292 AT O R AR R AL B A 20 4. 2 MR, $ERAR R R R T A
X IE AR AN [F] 5K

“Z 5 ENER T &R Y A RERERRRE, AR TRT A SR 28 BT k5
VAR S 5 BT SO — BENVEB R O N . U EE IR, R “RFEE7, A ARENA

(9) ICSID, Proposals for Amendment of the ICSID Rules, ICSID (1 November 2020), https://icsid.worldbank.org/sites/default/files/
documents/WP_4 Vol 1 En.pdf.

(10) 5, 1976 4% (UNCITRAL 3R 58 25 2655 4 FOE: “BRAFUFANSTELE, M EREH B FbE #ET . ”

(11)

(12) Gus van Harten, Investment Treaty Arbitration and Public Law, Oxford University Press, 2007, p.240.

(13) [3£] BURMH: (IEXAR), FTIRESEE, PEE 2R MR 1988 SERR, 5 217 TT.

Gus van Harten, Investment Treaty Arbitration and Public Law, Oxford University Press, 2007, p.240.
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S (RO SR 25 5 41 5 0 ROK B AR A PR A8 0 3 2 it R e s L SR 7 MY MR, AR D R
H, NIRTEE RIS RIEREBRE L, ROANSEREHEGIEMERN KR, FEERINEEZ K
Z 5k .

B RER, FEG REaERE ENREZ KN EEMEZ —. " R A R

, WA RE KRR R B NG, S5 RRMEE, HFRREE RRINEREZ K,
FEFEFFRRE BRI T ARX BRGNS, WA 7 RE. iR, EREmMmET, §
e 2 A PR A R JRE G TR HE 8 B ANV JE 2 K I 2 5T 52 B A 2 B 1 s Bty A 20 i S 4 R
ﬁﬁ%%“wzﬁ*”“,Nm)Wﬁﬁﬁ%&ﬁzﬁ%%MWﬁﬁﬁ“WT%I“%“FWW
“RIBFHR L KM SRR,

R BT, FEEZ K S E5MERTFRIGE— e e LR ERERE, XM %RTM S
DT RS — KRB RHE . R KB RER EME G ZHEA T, L3R4 R mir
FHBENIE, KRR KNS NS 5B 29 BRI, 7T Ul R A5 Bk e 2 KA 73
(A b N A 2] 234 vk

(=) HEZALLZFTA RGN AR

EREZ RKATCAHBAE TR BT ? NERZ KK ETIERE, RYIENEEZ KT
“Methanex &7 &z, ZFIH (UNCITRAL fP#Bll)y 25 15 456 1 sz 3 & E
B SOVF T2 E 2 A28 5T B LT SR o e “AEAN I S AR A5 00 T, A3 e vT DLIs
A AIE 17 ST, BACPER & S EN, MR E U BRS TE— 4
FANFREBR AN S FHE, BT (UNCITRAL 3 MY 28 25 2528 4 2K BA TR ALE
iR B VA VPRIV E R FAREE SR

AT IRIE R I S B AT 3850 B R e AR — B %%%Ezﬁm@ﬁﬁ%ixﬁﬁﬁ&
A BB, Ml (UNCITRALAMPEFIY 25 15 %K, HE T HIEREZ K8
BEAT YE IBLRR , IR AE R PRV 9 P47 T ik B 2 R AR ) A 36 & ﬁ@ﬁﬁﬁ%ﬁzﬁzﬁ
IR F .

(Z) BREZAERFR P AE T

KR, VEEE2 KSR REXT R P i &7k bE . — B RIEAT/NEITER, BB

(14) [3€] ZURM: (IEXGR), fTiRResss, hES R R 1988 SERR, 55 220 3T

(15) VEREZ KBNS R R VA X R K5 1IE TR BER BRI, 2 WES RS «%HJ‘FE’H BH5IH— IR 5
LREHEILY), 8 GrdbEE) 2009 4F55 8 1, 58 153 Ui,

(16) See New York Times Archives, The Secret Trade Courts, The New York Times (18 December 2017), http://www.nytimes.com/2004/
09/27/opinion/the-secret-trade-courts.html.

(17) See Earth Justice, Secretive World Bank Tribunal Bans Public and Media Participation in Bechtel Lawsuit over Access to Water,
Earthjustice (18 December 2017), http://earthjustice.org/news/press/2003/secretive-world-banktribunal-bans-public-and-media-participation-
in-bechtel-lawsuit-over-access-to-water; Dias Simdes & Fernando, Public Interests in Water Concession Disputes, University of Glasgow (18

December 2017), http://theses.gla.ac.uk/7638/1/2016DiasSimoesLLM.pdf.
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JFHHRMERE KM, HEFEARNDIREE T B EEE, B S 0202 Z A e i ) 25 A
Ko

B, B EZA], RN BIAE AT BUR 51 o 2 50 B 0 T A AR MY A T
A 1 AT AR S A B HE L, K 5 r A S S e R A ) AR AR AL, B R S R
PR A IEHI Y, Xk R R RPN R . R b, TR AR
FHZ 5N, MR AR T 45N S 0 TR B R B A . Bk, HEEZ
FIEBEASLHIRVAROR],  FLAE ST B 2 A o BOBOR] 4 255 5 B 2l e 1 SEBILELERE 5%

FR, EREZ R AL AR R i A G, KR U BRI . fER TR R A
CReA RAEVERE 2 I BE R R BRI B, B KU AR AR ANBJE, LR K
AR A BRI ik, RVREEZ KRS 5P ERE 24— AEE BT AR E
W2 JEVEHEHN, TraeRaiEkRE. MAUAIM G AR S 5MEREF R 2 K2 H
TXT RS “ B RF|FERR” (significant interest) TMHEH HIE. XERNELMH ANTEH, H
SONE G 25 AR H R RN N BE L KRS 5 ERET, TRRER IR B P B A R “ 3
W AR FE .

AL, EREZ RS 52— MR E R, RS ESE 07 5E AT it 2%
Ji&E 2 AR IR P 45 55 B Gk e 2 RO R e LI AR B T e i, BLX A W SR it AN e e 5
FEY, WAEE RZAERA G B FE .

= EFEZERSEREMERBFHY

RN A WAL REZ KNS 5ME NS 58 PR T EIRHTE, k47
H RPN AR TR EZ KRS 5NGEE, W4, AR AT DUSCoNERE 2 K ?
TEBEZ RS 5 R e 75 00 TR LSRR S A AT A 2% A 2

(—) RAFEZ KM EREAR

MIEREZ R EREBRE, NN EREHLR . EEFEHL. K] LIS soAE
BEZ IR0 P 48R, A B 245 Sy R 2 R EAR SR AOHE, W (A A SR R A ARSI
HHANSEH EHEME WER) CFR (BHRSZRSAEU) Mg, RIEEMEREZ KT
TR Y “JETRA4AE ARG AE NS “EEFAE” (significant presence). *' Ait,

(18) JHEE: GEEZR: KIASEMT R SIRED, 8 (FERBGE R 2011 455 2 {1, 58 54 T

(19) EBAESE: (HIERIMES QK — BRI SLHRERBLY, B (ILiEZE) 2009 5 8 W], 3 153 T,

(20) BEZFLNEREZ KIS0 S 5 EZA0RE 00 BN, TERER R AR R R A b, A F T AE, ARgEmE
B, ATRABL AR BBy, AR I R AR AR IR R R R s B IR R, 4 2 T DU AR IE 2 A — R A
HILR A 1) R R B, A 2 Ex TR Z MM 5hREA, HTEMRAGNESSREMRZMESEWEIFTHEHELR,
OO AR AR E AN AR S SRR AR

(21) See Article B.1 of Statement of the Free Trade Commission on Non-disputing Party Participation.
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IR SR LI UAKRE, KA RZBOE 1R 2 KA N4 20 B [H I (e 47 29 [F N A H A7
1E) MRS, 2

LEP R EA ML FARIENEREL RS S THEZEN? NGO 2P LNEEZ KH 2 51
PR — R A, REE NI —REEZ KFE. EREM 7 MEREZ KRS 50 %Mt
H, A6 NEME NGO TENEREZ KZ 5. NGO B &8 1 e A H BT R 3R 4
21, T NSRBI il A S AR H AR A LR 25 25 18, n) R S8 1 il o 5 A R SR AR 1)
HHFES. eNESRZMPUZRPAFERRSHLALHN. EEEEEMKL. AL NGO £
bR b2 A B R, A2 25 H e B BUR BRI 2, H 2808 [ B 100 (71 Jl R 44 2 L
ER . ltan, GEBHEERNDY BR8], B2 B PRI EEEF L (Center for International
Environmental Law, CIEL) . b 7] FF 22 & B WF 70 e (International Institute for Sustainable
Development, IISD) HIAK 1420 F, UNCITRAL AR A B2 GEB BRI A6 e /E A 1E
AR, I [ K 38 U FE A O 2l ) R A 8 5 i DA R . 2

Fx NGO #b, ¥hpEZ KINEMBE Z AL . KEPRANEELZ KIS 5 FZ N R EE
BHRELUFILER: 55—, REESMER. Fla, £ “Glamis Gold 2”7 1, ME NGO LA
THIE, AR T 2R R M A UR 2 R Y A [ A RS DR BB SR R R BE AE R
S B ZRGE [ B B BRI 2, RIS e AT AT DA ST T AR [ 2R =07 AR, DLVERE 2 R B 1]
B RIE R, HUn R E R A AT 4 T A5 R AR s . 2 =, A7k P4 ol
S, flan, {8 “Eli Lilly £” (Eli Lilly and Company v. The Government of Canada) 1, JI%
K i 2x (Canadian Chamber of Commerce) . 3% [E filli& |l Fir 23 (National Association of Manufacturers)
INZE K25~ 7 P2 (Innovative Medicines Canada) S ¥t TVERE 2 A HITE . EAMEEEK,
i B BE 1) TR 5E T BE XS A W 22 B T 2 B AR T AE AT ML ™ AR B RS o 35 =, BURF[R] [E BRZH 2R,
an “HERG B B R S5 £ ” (Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal
Hermanos S.A. v. Oriental Republic of Uruguay) H [P TAH L, I, 2238 st 7iplie . 26 1,

CET PN

(22) 1345 USMCA (2018), Canada - EU CETA (2016), Australia-Chile FTA (2008) %.

(23) UNCITRAL, Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fiftieth Session (New York, 9— 13 February
2009), eSubscription to United Nations Documents (24 November 2017), https://undocs.org/en/A/CN.9/669.

(24) See ITALAW, Glamis Gold Ltd. v. United States of America, ItaLaw (1 October 2017), https://www.italaw.com/sites/default/files/case-
documents/ita0378.pdf.

(25) Vivian Kube & E.U. Petersmann, Human Rights Law in International Investment Arbitration, 11 Asian Journal of WTO and
International Health Law and Policy 65, 76 (2016).

(26) AES Summit Generation Limited and AES-Tisza Erémii Kft v. The Republic of Hungary, ICSID Case No. ARB/07/22; Electrabel S.A.
v. Republic of Hungary, ICSID Case No. ARB/07/19; Eureko B.V. v. The Slovak Republic, PCA Case No. 2008 — 13.
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(=) TFRAPR P HEZ AL G &4

ML, HAHNEREE AT NEEZ KB 54N ER, FEARE TR LL. 7
W, BEREZKWHBER, BIREE RS EEAR T AR R R T 3
PR — F LB UGRE BB E . B, B TR A AT RE 2 0 WL r I3 Y i
BEFVEEEA . =, RIS HMOCHIEH PR G, B SR R ARG BORNE RE 2 K B % 2 (5]
FIEMERR. B, MEREHENF IR EW RALR G . BH, BEZKNISE5REEm
AR P IR AT, A AN IE N E — 05 SR EUR AP R AT — 7 7. iR RE KA RE
W5 R TR USRS A, a0 AN RE B SR AL A B VE A, Bl L3R A I P = WATE G E Bl A
HI R e 4 A0 A 5 M B R ) B R AT B E T S N A

2006 4 (ICSID fP#AY 55 37 K MAUE SATR IR E KA PR RS BEA 3, EMER T
XoF RAFARIW AR 5 SR B EBRfh b0 (SIAC) (EEFEAPEINY 28 29 26 T EH
E PR 5 R Gz iier (CIETAC) (H R T S umfh Ml GRAT)) 5 44 2% BB aF /REER
SPEBE (SCCO CAPFEMMY PR 3R =X RE 2 KIS 5 R RIE I8 5 A o (O B FE
WY 265 4 2678 s B THEBER . MR BTEGUGE RN . FIHC R LGS FE 7 BN E 2 &
NSRRI AR, IEAE CEWIEERNY 565 1 b 7 B4 B A LR 28 5 APk A 2 1
JER DI R

=, FEZERSEFHERFMETPRIER

LRATHI SO [ bR B 26 40« AN IRIE Z A IIE » TRBEZ RS 5 1A b v AT A 45 0%
AR S — DGR, Al VRS EE R B RN, REZ K S AR
(R MR, VEBE 2 ARSI WAL S AF AP BE Bl 2 W BLRGRRE 2 K2 5 A X b e
Fri& AN AH . B R B AN, AR AR R I IR W] DL R AR I oAb i 7 . R4 K
2 BT A PR S EIRARHE IR ARSRIBIPE R, O R SRR E K RS % .
PRGN, BB REAR R AR R RSB RS, BB ik EZ K
25 R P I 1 TR )

(—) s peZ BT Ab 35 0 5 B4 R

EBEZ SR AR T NBORL A RRAUE 0 Tox 32— s s il i o e
2 Bl B A B OV, AR B P W e 2 ARSI 1B EE B B R . Bl fE “Bear Creek
Mining %7 1, fHEREEINN, VEREZ ROR T AR BE 2 75 B A S Bh 1 F A 5 oy 22 1 2 R pif . >

(27) AFEUSMCA (2018), CETA (2016), EU-Vietnam FTA (2019), Canada FIPA (2004), Australia-Chile FTA (2008), US Model BIT
(2004), US Model BIT (2012), US-CAFTA-DR (Dominican Republic-Central America FTA) (2004), US-Korea FTA (2012), Canada-Peru BIT
(2006), United States-Uruguay BIT (2005)%% .

(28) See Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21, Procedural No.5 (21 July 2016), para. 36.
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AP SR G, AP EBELE W GE FE & 2 B S B E I AR AR — 8 3 1) F bt
FLe AR E XS “HBh” MER M ESRE, A R R RE 2 R AR A AR L 52 5T 1 47
(materially) AN[EF 502953 NB A 05 2 BbbR i A SRR EIE AR MR 2, A AL
Pt E R S B AN R AR LRI AL . MPARE B R R S H A MBI ER, MRS
FEVEREZ KA ST HEREE soma AR SR TN R, N HRES SRR KR
) 5 St rh il B AR B R S SR B

{E “Apotex 27 1, Pk e T A IR R T ™A bt ) iR, —XNFHB
M~ Fl, BP Study Center for Sustainable Finance of the Business Neatness Magnanimity ( R
BNM 5 BNM 2 7)) HIEEAEREZ K S 5 R BNM A& AT BiEd . b &E4
B ME KR, AL TN NIRRT AL S WIS . kg, T
ZORNE =0 A AR 3 S B A )R R S 5 AN R AL A B WL Cmaterdally  different
perspective or insight), 1M BNM AR 5% 3% E & ah 5 25 ik B e BIE R R R A 50 58U iR,
TE PSR AT ) .

REBAIPBIEIF AR Z 5 %A 80 “ LB PERA R 7 IR E . 72 “FERH 25 B0 s 5 4
ER7 PR R VREREZ KIS AR (WHO) AT (ISR HIHEZE A Z)) (FCTC) Fbikt
NEREZ R S0y, Ny WHO $RE A B E A FE 5 “AE At BA TAEM 4R S R4 27 124
(4 e A BRI RS it (45 5L Y

fE “Eli Lilly &7 w1, HiEENRRE KN EARBEEFET e, a2 EH Mt 7y 5
Fk. Hrb, EEHNEV 2 (NAMD G310k, B8R BEET7 K BER Wk oV ik
ZRIRAE AT R, AR FEREE AT 2 (I KA ) 25 22 (IMOO IR AR 22 (BTC)
BIR “ANBRAT RASF T A7 3 AR FARECE TR L, AN B B A 38 i ) Wy = S B vk A 1)
B MRS . BAEZ) IMC 5 BTC ZERE B3l eI 3 B E A 4s, thihf
Sk B 4 W o 2 RO T R B AR B 3 H T S PR B S 5%, A R A e BT P R 24 Al i
T AR Mg, OV ML R, B R IREEZ A NAM 7E L HR S A A g A B
“ 5 (] 1) 3 M B 2 K g A R B SR A O DR AP R AL S BN, DA R I AESE H R 5 X
(NAFTA) FEAE )45 B 8 O b i It 2 e 52 00 113 R 1Y) % 300 B S A NAFTA 45 249 77 0 TR =
KR 57 v 2> 1 it [ B 52 5 RO R B 7 O BRI BUE AR A, A A DR SR AL 1 4

(29) (1) Apotex Holdings Inc. (2) Apotex Inc. v. the United States of America, ICSID Case No. ARB (AF)/12/1, Procedural Order on the
Participation of the Applicant, BNM, as a Non-Disputing Party (4 May 2013).

(30) Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay, ICSID Case No.
ARB/10/7, Procedural Order No.3 (17 February 2015), paras. 24 —25.

(31) Eli Lilly and Company v. The Government of Canada, Case No.UNCT/14/2, Procedural Order No.4 (23 February 2016), p. 3 —4.

(32) Eli Lilly and Company v. The Government of Canada, Case No.UNCT/14/2, Amicus Curiae Submission of National Association of
Manufacturers (23 February 2016), paras. 6 —9.
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B FH 2 00 B T S R I ) A kvt s U0 BN S K I 2 5 A BRVE Bl A S RAR T 55, B T
LR ORI B BARFITIRE . “Eli Lilly 58”7 b A0 16 40 58 Fo ) B0 b 25t BAR ) 20 M 0 B
R EARPNERE K RIEE B BELSIR, WG, MRk 2 o & BAHMEER S
BR[O AR Lt 1) R R DL BB . B L RIS RIS e A 00, T O R 2
T B A k.

Ak, FERZ B S, AT H B AR RV A RV R 2 A, SRS 52 7 T B AR AR
MM L E 2 KBS S R EE B bR . £ “Apotex Z7 ™, [E FRiE AT FT /KT (M.
Appleton) #&HH TIEREZ K HIE. MEREEINA, &S /REUE B 53 AU & 5 ol
B AN PN, AR A BE AN A DA EH AR At 1) e RO R DR e B [ T = N T T A
BRI AR A 8 e E T . %% 7E “Resolute Forest 52”1, fh#kEEdE 5] Apotex BRI A, HE
T ARE AR GBI BEE . Y AE “Bear Creek Mining 7 1, [FIRAE NIESESE, &
i i# £ (Dr. Carlos Lopez) iERkEZ K HIEHRAF Ok, AIEiZG A AP EBEERT T3 it i) o8 25 A5 B2
AR T A AP E R T G fA K E bR, T2 Tz R 5 E 5 AR SR <
(DHUMA) F:[FEFEAHIEHE, Hd, DHUMA AARZEERME 7L B E R, i\ A
(071 L VAR T R IR DHUMA 7ESRS277 HII A R A1) “4H45 7 (combination) £ Az
HRANE T3 NHAA DA R R B P bR

(=) ZEIASZEMHGREXZ

TRBE Z RN — B dhi% W] B AN s A 3L 2 50| Bt R T st b e
B AR 5, BI 2B BB (1 A AN B A& AR S 5IECR] . $5itk, REZRPERE
PR IR A RIEKERE 2 KZ 5 E k. L, EPRE 4L M mi ik E  K 5
R Z A FERREE “HERFFERR” ERMPEEEERREZ —.

FEBR /3 B GAP IR G A, AP TR R RN E + 3 AL . PR 0 R BERT L2 4l
XV RE 2 R P AEAT W i 52 e, ] DA iR R 2 AOME AR B I o), 38 W] DA HoAth 9% 92
JiE 2 R PITAER A AR I BB BRI AT 2 BEAUR

“Eli Lilly 287 ¥ Je 1IN RIEBE T LR R AR E R @, ATk B, %F. &
sl H LV FENA A A B S AR RAEERF R R AT, R Tk
VE B DN T2 A v P 0 W 2 56 1) 240 T B 3 b = AR T e, MO AR R R E R R AR
AR I AR N HORE AR ZE 1R 28 A8 T B DR & Rk BLAG&E & RV IR SE A 24 3 LRI,
BRIFAR L R SRR A 2 AT 7. A LN, EATRIHGE TR, RERAA L &
MR, AT E RO IR 57250 W A BB A LB AT T X T AR E AR 62 1)

(33) (1) Apotex Holdings Inc. (2) Apotex Inc. v. the United States of America, ICSID Case No. ARB (AF)/12/1, Procedural Order on the
Participation of Applicant Mr. Barry Appleton as a Non-Disputing Party (4 May 2013), paras. 30 —34.
(34) Resolute Forest Products Inc. v. Government of Canada, PCA Case No. 2016 — 13, Procedural Order No. 6 (29 June 2017), para. 3.1.
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P KRN TG, MEREEII AR R IRRNT

7E “FERMME S BIFS R FER” b, WHO 1 CIHE IR HIHEZE A L)) B A 6T 5
AF RGP 2 AU GG B RRIFE R R, WRZS U R T 05 4 22 35T 2 SR8 e 1 [ 50
B T WHO (RIS HINESE A Z)) R HAR FUENISRE A M FF R i 6 i, Dz S 45
RATREXS T CHAE A HIFEZE A 29D 1) 180 AN A B St 1% 297 A B RGE » fe %%, WHO 1
FISHINESE A L)) B AL L g 2 R H B B3RS e .

FR P B BE RS T2 2 R T R RARER RS W RE . AE “Apotex 7 1, fhEkEIN A, &
BEZ RKARHEZ — 1 “EH KR FEIRR” B, H AU % ) — R R E LR (general
interest), FHFZH LARENS U], 2245 R AT se 2o AR R BER TRIBCH) L TR )™ A B 42 5]
R, T, B EEEHAE BNM N E O T RONRIE SR L T HAE 44
M GRS, A BRI 25T I AL E AT S IE RS KA HESE (a more ethical legal framework) .
FhEEEINN, A0S NAFTA B ARERT BR 4 1 25 7 B0 AU BRIV, 106 BNM B & — B Y
FIFERX R, (HiZ BNM R GARRE RN E KRN FC R, BI AR5 L AOH 55 0]
Wz Bk R . [, KREFH—OREZ K RIEE, — O BRIy Im 0 H i [F A
BB ], AP N D912 FRAE 50 T S R ) 35 G 2 S BT b e DA 1 A S A i A A 3
BNy, DU R R F X RIS SRR AEFE N, XEY TR K
FERIRE T . “Resolute Forest 587 JRR44 | “Apotex &7 [ H KHIFH K R brifE.

£ “Bernhard &7 1, [E BRr4 4« Wi 2854800 5 AL 0 7 (European Center for Constitutional
and Human Rights, ECCHR) Ay H 08 R% 7 1) 3K 28 2 1 FLAH SR B e I, AR ATRE
A FEIE B F AR, TAE R P AR A A m] AR AT T 1) SR R HERREZ — . g
FiIAN, ECCHR 73 K= FH AR ML BT W] &8, (H T 598 AR & R H I R FH AR
ARREHASTT WA AL S TR S, Kk ECCHR R AMAR IR M, A e 2
“EKFIERRT ER, P

(=Z) etz RE

B, REZ KM A S (independence and neutrality). VEREZ A FEAE “ 45 AW
MR”, REEREZ KISIIA e 5 M FEN—8, EHH A SRR A E NS, 7 it
SV, VEBEZ IS AN o S R 0 SRR ML B A TR AT, VEREZ RN T R AR B
HHEWA @ FR, ZXPURRBETT LS 4 H NS DA —8. FH b, REHRTM RN

(35) Bernhard von Pezold and Others v. Republic of Zimbabwe, ICSID Case No. ARB/10/15, Procedural Order No.2 (26 June 2012), paras.
20-24.

(36) Bernhard von Pezold and Others v. Republic of Zimbabwe, ICSID Case No. ARB/10/15, Procedural Order No.2 (26 June 2012), paras.
20-24. FEZFEF, MEEENN, MFEEZKMMALEER, & ICSID 5 37 4% (2) (1) BiRMRAZ X, ZWHE, HEL KN4
HA&FT 07 253 N AR IR W
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R KA S Kb — 7 P UCAE AL R G . 1A, REZ K S HH N BAER F
KRAFHAZDIRGRHS 55, HEREZKHEEFERELSPFVCAFHAN KRR, GFH
52 B 7% By H Ak % 2 B Bl

F G I LUK, TRBE 2 KGN Z BAAE R R RIS HLIEA D W, £E “Eli
Lilly &7 1, Hi§ A Eli Lilly 255256 B ) — K KMHI 2 A w], &R EEEl e, sl
Bl 25 S AR 22 e ZE T, BTR =K G b S OB K
117 Eli Lilly 2> =] [l o2 3 El G h £ 1 # % . Eli Lilly Canada Inc. (“Lilly Canada™) [
AR Z B IME RGP 2 2 E S . A5 AN RBUM K T 0 HIR 3= A48 S 14 1) 5 5
B ELBEA IR SOV T 26 RGN h 2 A RE L R BRI 5E KB 55 h1) 24 Wi 2 A IR AR R B
S BRBAIF R FABAENEEZ K3 50T, W4 i F 3558 T Her k. 7

1 “FEFEEEITF SR ER” 1, WHO fl (HEIEHIHEZL ALY At IFdE4b T o ar
Hifr, Sivdg CEEREEHINELR ALY K429 E, WHO M CHHELIEGHIHESE A L)) A fE ik
BRI T R SRR HECR RN, AP EEE NG T WHO 25 FAK A RE 2 KB
W, LRGN TIEREZ RO SRR SRR W, R 3 ket .

fHa, BIPEREEIN, BB E = BT E B o S B R BE R 2 KB R B . AE
“Bernhard 22”7 ', [EPRrZZ ECCHR Ml 35 5 B BVE RE 2 < H 3 DR B S 5k Z 7 MR A 3 el o {2
A Z2 A B B A H R AR T R SR B T SR, VR R R G AEME R FRE BN B2 S =77 (Nyahode
Union Learning Centre, NULC) ¥ [f132 %5, %55 =77 5 AR (Mr. Sacco) KR KH, i
BERHEA B B AT 2 rh . B RN R IX B 17 A2 LA H i 3 1) b 3 A O T R A
IEYMREE, X EE 4 0 R R . PIRE R TR 2 AN T ARRIRIE R R fMBME
M2 5%, HUCAHESHRZ B ECEMNK TIEEZ KAGES S R FH L H .

B BMRAW LALA G . RERZHADEIN AR B AR AN — DS 5 %A
TUABISCE, (HEFESR b, RSy, MPEBE e & R AT I S JER 2t B R Gl LA bk
FEZ R . AR EAET, AVF NGO ERIN NP ERE P KR E N, BB T 5% T ot
VB BT IR, PR T X IR B AR P BB, BN, FE “HEgRfe R b, e
FEREGNEREZ KB NI RIE: “ZTohE, ARRW AR, AZE b B i i Sk o) @z iz e
T A AR 2 AL [ R ok e Ak R i R R S, TR AN R Dy e — 07 e N 2
FRoreeee TZEPHNERE AR, RERMPUARRE T HA MM, gk 2 K E R

(37) Eli Lilly and Company v. The Government of Canada, Case No. UNCT/14/2, Procedural Order No. 4 (23 February 2016) .

(38) NULC BRG], TMiF=AHE NULC K g4 2 Hiss K L HiE s iz 0 A4

(39) See Bernhard Von Pezold and Others v. Republic of Zimbabwe, ICSID Case No. ARB/10/15, Procedural Order No. 2 (26 June 2012),
para. 33. IZEHW FGREEZ FOMSIAE RSSO OFE, 2l 4 2 fE R U] DURHE i A 5 1 B R AR, s N, IR
AT E A A, SR IR AR S s B AT FBUM IRRE, TUARATIAAT R A A R A R E AT, ANy R
NHIX —E TR R
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FERF PR i R B T e, SRAGAP AR T AT EHENE Y, Kk, TEAEEZ KEHE
Al RE 2 BN Pl i I AR . 7R CIERIE S B IR SRR, MR RN E T X
FPW R AR 5, W NI RS2 E R R ITE SRR e & I, 4R T A0 T
g R HZ R .

Wik kUl , ER TP R AILR GO T, 2 K HRIEE 53R aik. HaR
AR IR SE 2 NP P 1 — 0 “ AR 7, fERL b, R “ R SRR LF”
VER I € AR BT SR BE 2 KR MG I — ikl 7E “Resolute Forest Z&7 H1, fhEkpENR %
TR AERRL A “VRBE 2 KR HE 52t A LR 35 2 [AIAF7ERE R 7 (link between their application and
furtherance of the public interests)o A Z UL, AR G54 U 1E— IS5 %A RmELA B, 32
A R IVE BE A 75 U B L RO 2 30 B R b A SR 26 7 g i AR I ITUEE SR o« “ Apotex 7
fFEEE TR RN T M . ZEALBE BNM A E Bk i i sRig Iy, AP A Iz W o 3R 28,
FLE G R P AR I S MR R SO SN S, (B A RE TVE R BNM AR FR IS 45 7] 1
A AR 5, FAOONERITET 35K 0 “ AR EE” AR —Mpigm F | S bR &5, BRI E
TRBEZ R ) S R BRI A L TR -

M. R ZE kR E Z & RRF)

RBE 2 RS 5 EERAT R B AATE sCRBOR A2 H U R A 58 P GG P AR A R
raae HAWIEEYNIELSHIFA Py ISR ]

i e tEvARE 2 KRR AP RS H IS, KRR K IEABR] . (H
VR RE RS A T R L TR SRR IR AR AL 52 2™ M O BR ] o VR BE 2 RGE A O VFIR S — IR
BEE I, X7 HHENT LT BRI, (HAS S GRS RE 2 ARSI A5 R T ke . RBEZ
RAMAREN T2 F AR KK G BRI 5E “HE W 2017 5 (SCC BN ) XEREZ ACRI T
SEINAIF RIS RE, HMbsR = e, P g v BL2e 23 NSRBI B fo VR RE 2 A HAR AL 15 i
B WHAT ARV . N HATRISEEORE, feVRREZ K ARt — DA e i I+ 0 5 W

IR RS 5 R AT TSR AR R SRR AEAS B AT, HL 8] J DR o s U o Jet o 2 e
AEVERIIRLE , A EBE B R e S2 BB o i B AN BEE S A B AR AT HT B4 R P A 3
Yo ORI EGE R AT, dFNEE BRI B b S A P e, AT
AL F i SR Arh e 2 B U8 b Rl , - B SR PAT MR e 4B 28 AR BIAT T 24 3 N85 1
FREE IR 2 F NG BRI, HE, 2017 8 (SCC MFEFMD XFbdbAT 7 ReE Fisrk=M
€, PEE AT LA 2 NI SR B8R B Fe VA RE 2 R 1 Sk ) IR HL A T R AT . S S RE
BEAT DS B BERE S VR BE 2 ABUR I B R B, XA (SCC RN ) RS AT e 2 A1 5 T A
S HEI)— BN .

ANFFERE Z KA SR EREG BN 2 S BE B 2501k, B8 MR R BURREVE rTE
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fEZ RS S5REHMYy . HAT HERER S . A, REVRREZ KIGEER T 1 kB8, H
I B AR AT, g KT PSS Bkl 2 A A — R “ 5307 R filtn, 7E “H
PSR o, Mg BAAR EHS HREFRKIE R, HERATRREZ KA LAELR I A oG B o
HALERE; 7£ “EliLilly &7, fPREEW#E t: BEZ K5 HMAR— AR S 5 d T,
B2 AT T AT PAFE tH FARAT 1 55 W = R BE AR 7

XTI BE 2 IR AR RCR], st Bl i I [m] 7 axX — HE, AR Z RO T ST
PR AT S — M A ARFETE X, X R e T 3 AL MLE « 4O 78 “ FEFIS 3L TR 4 2
R, MR RIE: FET 2006 4 (ICSID frEFLNY 25 37 ZKMHLE, VEREZ KRR P 2
AEFEHIRG ZAAMRHORR . H2HsE b, RERX IRz b, vRRE 2 KA T BLiE
A IR ERAAP RO Y RVFIREE 2 KB 5 M R A E I KPR R R, TREE 2 R AT A
T I BT AT A TE ] BEIRAG T R A o . RIMERA (h AR e A TT 22 4F, TR i i H
fib 77 2, BRVF 23 KA S SO R 4n VR e 2 R0

VR bE 2 R IR PR SAT S B A AL B I 3R BA 8 2 A A 5 SR, A S
AT B BE N 1AV E 2 A e F BT R W, AV H SR AH S 5T SO, Bz (R e
WEBEZ ORI A RE IR HE AR, AR S S = N . (B — 22, 2017 4 (SCC
D BIERRLE TR RE R HE SR AR . Bt s =58 3 2556 6 BolE, ik & HAhTH
B, VEREZ AT LA B 1 SR SRAT TS SCA, A B N 2 A ) 2 N LS X ) A
HRE, [R5 2E AR B RS B PR

ML KZ5ZM0ER, U (BHRSZZRSHY) 9B, B ke 2 KK F 4N
2 [m) fh 3% S [F) I 3232 HR i R AT Capplication for leave) A5 THI = WL Camicus briefs) . 76 HiE Al H,
BT HEAGRZA Y, R RNEEZ KON NS N SHTE: (1) FiEHESHUCEF AN
BRI N ERL R (affiliation). (2) TEMER HITE 15 A2 i 42 b B AR AT BURF . A ABRAH
2, QYA AARRE B . BBV AT IR N Y BRI IS S AR A MR FE R R B
R R T IR AR o S ) R A ok B 4 52 FR U R L B R D AT TR B 2 R T L R
R AR v, KRR 20 TU CRLIEFN ), HAEAT X 40 R P A 1) R e i L

(40) 5, 2003 4 (HHHHERZEI) HHFRE, FEEZ A FAFRAERE — B AR TR A, IR K iR E
PRI R R 2001 48 CH B BHRALHY) A7,

(41) {514, Lone Pine Resources Inc. v. Canada, ICSID Case No. UNCT/15/2; Mobil Investments Canada Inc. v. Canada, ICSID Case
No.ARB/15/6; Eli Lilly and Company v. The Government of Canada, Case No. UNCT/14/2; Apotex Inc. v. United States of America, ICSID Case
No. ARB (AF)/12/1 &%,

(42) HIEFPESRIBEMEAGER: (D HhbMBRF X (2) BiEH B MHNA LIRS RIER . 28 iE 0 E 2 O 5 AR,
R ARG H . F2 (B8 WEF) T LS AT BB ) 3 %R A SE 1k .

(43) AL E N VRATI R P TIEREC RO RANTR, st ARy “ BNkt 7, fian, SeE (B L yRiEBefe s #im )
29 SKER 4 RER 13 WIHUE, BEZ IR RKAEEIE S5 R BRKER—F. Bol Bk, Fad. CEER”
FERBASER ), e EIIRFERITR) 2006 F55 1 81, 557 1.
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VR E 2R BV R RS T R LN 2 R I A8 45 R AN RSN, 3 Nl A — 5 S 1]
W, BBV RIRCR S, MRS @ e . i TIRE 2 RIS W 2 I 4K H A5 1t
B IR, RS RIE T AR 2 KA ISR AZ R . s ot se 1R, A5
AT CAAS T 3Bl MR B 2 R, RIS, AR i 4 240 [ th n] DAXHARE 2 AR L rp i K i) 2%
LRRE IR RS, (H 3 TR R SE R Pl AT B HE TV 2 AR AN TS B L BE 2N g
BHE, VEREZ SO AL P S SRR Y1k

T EEZEMS SR IRE MBI

RREZ KRS SREMBRETE, BT LR “257, REEL FXHiEk S 445 13
R T RGN 2 PR BE 2 RO S A ISR, [ AR 258 18 L R S AE R R o T S A
o, B Rk pE 2 AR AR R BB VEE

SN H BT ER R RE , RREZ KNS 5HEFERIN, B SARRE L RE 2 KR JJA
W H TP EFI AN T 5% 20 vh R W SR P R 2 IR AR GNTE e 2 KOS W, K2 Hufh
FEARAAE & e FO A2 7 [ 52884 (procedural history) $& A2 BE 2 A I HIIG FIA BHEAS I EE i, 204K
DAERL A RS 73 51 VA 2 2 UL RIS AL o 29 2 AR AN R T 2435 N ) 5K R
R, Ak pE R IR AR, R A EERRIN, T AR )N A
AT A0 HT, DA el ik g 2 A4 tH 0 S B bR ABGEFERH R I /. X — A A HMERE A, —ok
WHERAMPE A AR SR E R MER LR, oK, EEERIRREMG 4 5 R S 2 A4
2y, DRSERPPEE T A VRTERE P UUh R IX e i fA B 2. PRt A5 A X T
FEZ RIS «OEimAsg .

FEDFAP AR, TR BE 2 IR R L B A AT A2 (A RGN BN W] o il , 7E “Hggg e i
R R T R AR J YRR R A, R IR AR R VA RE 2 R, RS
by MWEIRARTELUE H, APEREETE ST NAFTA 58 1102 %6275 5 (REUK R 5 SPhE) (GATT)
3 BT LLPERT RGN T HEREZ I A, ) “Biwater &7 (Biwater Gauff (Tanzania) Ltd.,v.
United Republic of Tanzania) {1 BER I | —MAG BRI BT ARtk h VRG24 1%
BEZ RIS L, AR s 1% A B B o R R AR B TR ER, (RS b, A EE I
KB IE % FRIJRE 2 AR (R AT 58 J ) R /KR 1), ¢ 7« JER M S LR B R 7
W, VEREZ R B R WAEAT B R R A R AR A, R T AR R AR B A T R 1R
“Piero Foresti %7 ™, Pk mRIMH LR Z AR W EM, BT 7t MEi g 2 K

(44) Tomoko Ishikawa, Third Party Participation in Investment Treaty Arbitration, 2 The International and Comparative Law Quarterly 373,
412(2010).

(45) Methanex Corporation v. United States of America, UNCITRAL, Final Award of the Tribunal on Jurisdiction and Merits (3 August 2005).

(46) L. (FEBRLEEim T BN 5 ABORNE IR s R S HERD, 8 (ERIES) 2018 4R55 4301, 45 119 L.
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E‘Jﬁéo (47)

SVERE L RAESR E AR P R R b, SR AP AR KRS R TR, B A
R INATEREZ K55 M UK T2k o Y Begt ph s AR AR (M i 7 fh Bk 2 HR A
R RIBRYE, EVERE 2 A EBE T Im B 2 R4, HAZ M EGERRE R iR Bie, X7 9% A —
BUBAIRIEZ KS 50, MEUEA TSR RE 2RI H -

BAE AR, BB rp Mk e 2 @M 7R E B RIA RIS, VAR 2R WA T
ERERL 5K VEHL RN RS E L BRI SR A BR B, R WA R ) Bk SR
ZRAGILNFRRE . TR WA 8 BLMIE . PR E RVE RN S b ™, T8 70
R P TR ) BE 22 4R, BRAE BEBTAR R @ AL R, XM R 3CR0 Hh A B B 3K
FEAF RN AN 53 26 L0 PR B SCUUE IR IE 2 AR BE IR OU T, VRBE 2 AR B Fh g B, 35
W —ANE o 2 R AR R AR B 78 73 RV BE 2 AR DL, 0 [ PR 50 Bk (S i e AN AL

7 MAEBFSREFEREEZZREN

HATSE B QAP KEIRIE X K2 SRR EREM B, B2 KNS 5% IR H R .
WUERE R WIRIR I T, o [ B 5 808 3 7T 2% R T AR 4R 2 TR JE 2 A BE R BT 4

HSEN I, ARG, YRR KT LG X WA PR A R RE KT
IRARER “HFENMAA”, HX TR MRS GE H SRR VR, (BIREZ KRR
WAL, F b, KREHERE MR P ERRE 2 SAEE S A — 7 P NI A
o AN, Ff EXHAFERE 2 RIS E RN — MM, 11 MRS 5812 Fe AN b e s 14
B YRR KLY AR R S LR B TR

MEZ . T80 R R EE 2 A BEAEY A FER 2 A R UG, H SR BT A “ VR 2 A
1 NGO” MIIHA IR . AN MR HIE R SR A, A2 AR5 ik 2 KL AR R
fil, AR ERAL, AEE AL 0T DR SO K. S, A IR Z K S 1)
Z 5 Z M EARRE R LR TS E it s KPR, e LR imkh e, MadN, . FEBIE
ANBIE FEN LR th A2 BB R IR g 2 R FR A AR . 9 3G B 532 [ A /2 IR IE 2 R T
G TR TR, LRSS G IR EIE B L WA R, AT, E RS R
THREER AT I, A EBOF PR SR AR, 8 E 53, O R A A E
KMV D RFEATRESE, HHEERE, B RANK GEEZ R HIERR, IFEdift ik,
PRV EAE T HEN RS SR RAL T O ERIEATT . 2508, NGO 558 R VARE 2 K () H 2 H
HEM, EEERERSERI I NGO BHKZ KRB REESK, HEMMFRELEH NGO 35K

(47) Piero Foresti etl. v. The Republic of South Africa, ICSID Case No. ARB (AF)/07/01, Award (4 August 2010), p. 9.
(48) SRERBE: (EPRRBEAMEB=T725HEHRA), # (B EELSREBO) 2014 458 11 H1, 5 75 .
(49) S0 (R 5 k% R ERRRE S EIR L) (2006 SEEITHO 2819 2%
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K&, E NGO X THHEH K ABS . A08 F & R BUR i B 5<U) AN PR 4908 [ 2 % e
HH R 5RO A IR T SR T X 0 A, ] TR 28 NGO, v [ AT R T IR 2

MBEXS 5 CI7 S (BAL L) BERE Z R B M R, W LB R I R JLAN T
T3t SOMERE 2 KT : S —, BRI Z KA. RAERE 2 K 3 N Z AEAER
FRAFAZLRHRES 55, HREZ KN RIEEREREL S FCEEARRR, Ui
Fosz 2B BB AR A P B Sk, B sk = 3 A B R S AT LA AR (R E 2
TEREL R (ke 2 AAEHER R PR T 2 2 B MEMDE R B8 3 =, EKiREZ K
(RIRLAA AN LG SR ANTR] 4 B SN IS A R R E A “ RHENPE D ARitE, e,
R 5 JIT LI A R R RE 2 AR BEATRE R IR R T RS SE TS T B, DA R s
BRioR, HAERATRERRE . =, ERFPITHRENEEZ KNS5, EkiEEZ KR
FERANIR THAZBmE N, BT Z% FOHEEZ K2 5BARIRE. BN, EEZ K50
BN Z IR FRRBE “EARAFRR”, B PR FF R M E LT, 7ok ttbs
5 HABARHESS 538 o

t. FiE

TRREZ KAEB BT S S IE A1, @SR R A R W A S s B iR SRt 2 1
BRI AE T E bR R A Ew e, RS AEATEY. RESSHMER. &
VEZ RIZ 5 RBINL T AR BBAR R AT, £ €K LR 7 ek iRE, H9s 1SR sfham
BRI EATE

MIEREZ K EAFRRE, DA ERMEHN, AFEFVEHL BT LR OsEE L
Ko FREZRIMEEMSE “HBhEE” DIREFVIRIL, HN—MA R T 24N AL
S BN EBER BB N . AR, R KR ROTHETAREL “ 2457, RILESR%RE
LRI FEFAF R MIA G R, R E RN . WFEESEORE , frRIEE I E i
HA T AR M B E RN JEAEAE N A b, (EAERZ RN SR, MR TR Atalee vk
AR VERE %, SRBEFSCT T B LA A S RVEBE 2 R R Sy A BIP EUE R R . At
THRIERRMNESREA —, AR REERT DU 000 TRRE 2 R TEEAT I im0, ] Do
FBEZ RONERARZN IRY], I AT DU HAb R RE 2 AT ARG A I BUA BRI 2 RAUH . #B2p
FhRBERT THERE 2 A AN SC R ARHER AR AR, I DRI RE 2 R 207 3 P — PR PR R 6 5K R
MARAT HARF R R B ERFERES, EUEAEE I UERE i B SRS, ik
JEZ RSIVERI ST, RAFR B R ARG RS SR RNERE R, HACHE LA
FEARAE RPN, TR EEREAT LSRRG . TRT SCARSREURACR], R SCIE, L
FAEAEF] LA 2 9 NS it BB PR AT X PR IRAE e 2RSS o W A A B

BEZ K SRR BE IR B SCR TSR B B ARIE R R E AR B %
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VEZ ATV “IIAC” AT “XFF7, NAT8 “VEEZ AMESE NGO” AR, L3
i A MANERE AR FEUES A IR 5T, TR Z ARIMSIVE . 5 RAA T E R ROAE,
Rkt 5 O SR (BOL ) MRREZ K .

The Participation of Amicus Curiaein Investment Arbitration

LIU Lu

Abstract: Transparency in investment arbitration has been an important issue that has been
discussed continuously in recent years, and the “public participation” required by it has been
achieved through the participation of amicus curiae. Investment arbitration retains the requirement
of the privacy of commercial arbitration, but the effect of its award is far greater than that of
private interests, which arouses the international community’s doubts about investment arbitration.
The participation of amicus curiae broke the absolute privacy of arbitration, alleviated the
institutional contradiction of “private law procedures to solve public law problems”, and to a
certain extent straightened out the theoretical basis of investment arbitration. The standard
determining the application of amici curiae mainly includes the assistance to the arbitral tribunal,
whether the amici brief discussed issues within the scope of the dispute, whether the amicus curiae
have significant interest in the dispute, whether the subject matter of the arbitration case involves
public interest. Those who are allowed to participate into the procedure as amici curiae are entitled
to submit written submissions but not to plead orally. The theoretical significance of amicus
curiae’s participation in investment arbitration is greater than the practical significance, but its
potential cannot be ignored. Amicus curiae in an investment arbitration can be neither an
“opponent” nor a “friend” for China and Chinese investors, we should understand and utilize the
amicus curiae system in investment arbitration.
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