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B E: 911" FHE, ERLELAEMNXE EHEITT — 29 R FE B FOARE
BREA, ATamAzTramdmXsR, ARTET, FREBRES 5 EFERA
HREGEHR S TEARLL5EBRLAMAEN, TATHAEERZLE6RITGLHE
FInH#A2, AFABFEZEWZTRAGERSE T, FERRAIREROENAZE, b§ ik
FFEMKBMELS, EFESIEFEPAE R SRR, TR T R S A £ £ EF0A
A, mEFRBAREA LG, ERT® O BRI T A ITRZNRA LB 5T RAZ
HHa, B THRYFTEIRERASZ ., SRR, b 5% FATHEFAFFAL
83609 F P 5 AT A2, B B AT A LA ZOLRS T B R E T Ao B B 2SR A £ B

XEiE. FRBR%4A; AW, SHRE;, Z45%k

[ REs2ES ] DI71.21 [ ZAKIRAIAS ] A [ XE4HS ] 2096-6180 ( 2020 ) 06-0131-16

531E

2020 1 H 3 H, REESHRIE N IR 7RG DAVEEE TR E . 2 AR,

W URI R 51K T AR X B 5K R A IR T+ 2%, 7 B bR B i GRS I W B TR . R IR 2020 4F 1
H 15 HiRiE, 7R3 el G, EEMAZEARR S (Facebook) EZNMIFRIE R Instagram 44"
TIEBEMIF W, FrE U H 20 S UM X B 4 iy T A B A e . IR, sz 3
TRENEEFRMEY G 2 MEEEBUR W MES X —F KA, FREBIITRECERER
Yy o7 1) 3 R S B i v Bt 8 i Holder v. Humanitarian Law Project & (FFK HLP &) A3EAE ik
— IR T I H B MR EE S B 4% Laurence Tribe X ILVFIRIE : i 1] B8 B2 MO SO0
B 1) % 755K 2 JE I B AR R A 1 0 AR B B A BN S AR B ROk B B IR SR, s W] i
S EK WL S8 B s Ry, BEECLRM T HLP RFrkIEN S E b i, *

[fEEfA ] RET, HHEREEAERIIN, EEld,

(1) Bulletin of the Atomic Scientist, Facebook removes pro-Soleimani Instagram content, calling it support for terrorism. Laurence Tribe
says FB has it wrong, https://thebulletin.org/2020/01/facebook-removes-pro-soleimani-instagram-content-calling-it-support-for-terrorism- laurence-
tribe-aclu-say-fb-got-it-wrong/(last visited Jan. 15, 2020).

(2) .
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“O e 117 HAFJE, 5% FERHS e i e M A P RS 18 B3k [ 7 S0 5 — 1B IR S M R SR A vh T
7 S T AR . X ARBRAZID “ S AH” B2 Tribe $2 21 HLP Z£. M HLP ZEIT4R, Fra ¥ &
K E X 2N F 0 H B EENRED T B E T AR LA 2E I IR Higie T e
S ] P T s R OK NS e A 50 o HR AR A . (R8P KE K2 0 5 0 ORI U, S
B BAEGENIS I JF 2 AR, 5ALEMUT BRI AC &, AR A A A st 4 R EARE 1
FERLUREE, TR PR b T AR 22 28 X R .

EHIEFR BN AN R EZAAERR . 28—, KEMGIEYEEN S b =R,
AR R ALE T, S8 ELR S R R @S R R I E R Y, R B AT
HoAh B R 2 ARG R . 28, T RRE B HATEIX N E g B A, IR
FEMR FeRFRE, FENEFERF ARG, KRH %G FREIRET RN
Fo W g A I e el RVABI RO AT, X R AT X AE AR AR RIS A
AR LA S

—. XESREHEFIMNBFSNEE

EME IR A RSB REF IR AR s “ B8 HMASHE. XX KinTHERENSIRH
M AT HESEANIZ 4], BARZ P BRI AR B IEEL B SE B 58 e HEMI MV, (HRARIRIEE,
P& AT LB R E T TR SREB R ik B A 2 B AR R P iE Mt € 7 &5k
MAREFRHIL T A 2B R N ERE D SR AR R, KESZRBREEN 1
B 1) B R R ) s BRSSP 5 28 1

{BAE HLP R 5, KK HrAR KA Tt KA, DLE T AR CABRARK L EE N —%
R TERAL . — BRI R E K 24, o s ie M b . iEBE A 5 8 aE A 22
AR SE BT i SL T ORI 0 A B A%, T iE AL IE I HLP S0 T ORI H o B A2 o IX 2007 4
GNP WA REENX A 5, EEER SRR TR i “9- 117
FJE 5% B B 2 Al (RFT RS D0, SRR BE AN AN B A 22 BRI A% R L R ORIV IR H iR B
H AR AR HE BT DUAT 200 O ot [ 5K 22 4 FE LT 57 N, TR Be e o B0 RS X 2 a0 5 8 Al
— BRI AT = AR e, BEHSEH HLP Sefl. 58, VERIE BEARHE R AE T IR . SEE
TR GERE A% G870 M B8 A% TP 6 BRUS Bt B FH B P A% o AR e B oy — R LB AR T 0 H &
britE o

(3) EIRR: CRTHFE “AEEK” WETRE), RERR: C—EHH” SEAZ—TFRBSRE), LI ARHRM
2017 4Fhit, 58 335 L,
(4) Fu Hualing, Past the Future Offences of Sedition in Hong Kong, in NATIONAL SECURITY AND FUNDAMENTAL FREEDOMS-HONG KONG’S

ARTICLE 23 UNDER SCRUTINY 217, see generally (Fu Hualing, Carole J. Peterson, Simon N.M. Young ed., Hong Kong University Press 2005).

132



‘9 - 117 EHEEESICBRERIFDITIRE

(—) £BF#® A BEAGERIITRZ

KEEEFEBIERNE: Mo REHE- - HF SR E AR Y NEE SR A mEN
CRm REATT AR, BBIERANEREHE C4axt” Ot Ett. AERESRHBE —F
g€ O rh R SR B S 0T R 20 B0 A SN, R A B (1 T A 2 S B AT
KPR AR AT R PR AHESR I “ F M A TS R Y R R S AT
HAGETER “ AT S8 E BRI RS RVFERIB LRI K T 7Y, 2 “AFRIFIIR
ML AR E 7 Y, IR R R B, SRR B IR R A B R AT
IR LN (1, 2w AR R R 0. (HRX AR 4, ERE, DL 5 ik
HH, #2EF ARG

R, BREEAR, =3, B 2010 FELIRT, RO smite, WE
T “5EET MEER. 19514, EERGENMERT Y, EEEEERER (RE%)
M 2k, #E TikE ANGEAC KRR, P EBR, £AF 10 FEgg Y 5%
R WH, REEBRBIT T PHE RN, BT WA ST R LA S < W ST
BPZIf fa e ” BENA “ S A B dg” EMR S iss. 805, 18 1969 4, EEMK 7 1h
B R Y EEB R AR 9 4 KIRE SR TN Gk Bt Bl A 2L B AR I

(5) United States Constitution Amendment I: “Congress shall make no law ... abridging the freedom of speech....”

(6) 9 A EEERKEE BN, U5 RERAEMEIZIF G, WX s REEEE RN, FFE, ERIFHA
1919 45 3 A#w B4R, xHmahit 5 0w T FFEAR BT CUE M ARER I i s e (0 — BU4E 5 . See Schenck v. United States, 249
US 47 (1919); Frohwerk v. United States, 249 US 204 (1919); Debs v. United States, 249 US 211 (1919).

(7) Anthony Lewis, Freedom for the Thought That We Hate- A Biography of the First Amendment 34 (Basic Books 2007).

(8) EMHIREEAEWAT R R 2 T b “ W R EZI B fars: 7 R, fHS, fhAEL RN A AR IR T — AN R R
TLER, WA REARET NN CEEEE”. ESEEAH TR, AL E e E R SRR FE AR JE N, bR
TUEIE. B, LA LIEANEN Fie, MZibeiEBEKEbTES, SHAF 8258, KEWR. EEMNER, “W
%7 MR BRI ML IAF RN T 1. ZRHREMNELE R L WA ZE 2 < BRENEETS” Hik. See Abrams v.
United States, 250 US 616 (1919).

(9) Schenck v. United States, 249 US 47, 52 —53 (1919).

(10) XAEEMBIIEEE United States v. Schwimmer ZEHI 57 HIRAH—H) 25 o See United States v. Schwimmer, 279 US 644 (1929).

(11) Marjorie Heins, The Supreme Court and Political Speech in the 21st Century: The Implications of Holder v. Humanitarian Law Project,
76 ALBANY LAW REV. 561, 564 (2012/2013).

(12) SEEBIR f yid: BE AR BE R LT8R 7« B SR RO 2 S 67 B A 25K o VEBEIN A, S BSURT A HE R A XUl (R 2 2 I, B
AR EZUEWIX L F A COrEEERER” M ihlR kRS 0. F, EEPRmERAIN T CRmng) maktk, g
13 BB SR S8 E BURF I 5 8 T BHIREE . See Dennis v. United States, 341 US 494 (1951).

(13) BEHSEEEBEAERE G 1957 SEIIM RS 1978 SE M e i b, X oiwg 5P B L3k AT T IR 58 1E . BB R m%
Beihy, (sREsnk) e DLAR i BRI R AT 3 35k 5948, SARTLTHR M. 5 RMAT 305 B K2 71 SRR . See Yates
v. United States, 354 US 298 (1957); Burks v. United States, 437 US 1 (1978).

(14) FEARZE S, BREERX > TGl 15 1A 248 w0 7E 8 BER) B AR 58 )3 17 I 1k . See Noto v. United States, 367 US 290
(1961).

(15) MiZBAEE—NMES B AREAR, KEWBASZBER AN, PR ARSZPEE LT . See Brandenburg v. Ohio, 395
US 444 (1969).
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1 YA B RS UE WA Rl 2 S RN T B e B ARE AT, I EAHIE ]
XFEAREAT RIR T RER A A 28R R4 5 N T 1 B B0 2 R G E S WU A “h
IR T R AR, AT LA AVESE I 0 S R R E LU R AN (D F R E B2
P Eh B A G FEBE I AREAT N () S WR TR FRUkARET N R A Y

Ai 22 B AR S BN — A2 B 4 S 55 49] Ccontrolling precedent) ', ‘B B4R A 1 J5 4 1 5
B A 2] IR ZERSAC, RER AR B AE Wt — B m B AR B Flin, 7E 4 FEEGE R
B 2 B, EEREERES, SRR AFIERAT NN S R R EE RS BRI
1), SR UL WA 218 BB TE S REM B8 71 B AREAT A o TR AE M 58 HR o0 A = B A s e i R 1“3
FEJERE” AT Tt — 0k, R R ) B REAT RAE LR B J5 kA4, WA R 2 “IaqE
JEBE” X —3R, PV X B RE, K E R RIS B A R AT NS DM N RIZE S B
RIS FEH . PP AR 1982 SEEGE T SEA RS T, IRBESH T A S SRR e,
SELEBAEIE Y S50 S H MR T AN, SRS BIEREY. P £ 20 £ e
T IRNFESY, REEBRGEA ], R S8 A RERE v AT BELE AN AN AT I B R R
FEAEARVEAT NI AR 1 PV AR S S5 0 1 R N 36 [ 5 0 )RR R S S A B A
BE5R2EU . MRREIFEREEFTREBRRE “T247 KL, Feafs T =280
f#oefl, ELF 2010 4F M) HLP %K.

( =) W Holder v. Humanitarian Law Project % 7F & %9 #7 2 #7 %12

HLP %2 “9 117 Hfhz ), REBRA &L S — Rl 5% 8 h 5 E K %20
RAE B P BEIERAE 2010 4EE A HLP 207, BAE LI T 12 4, BB mA

(16) [, & EBHS iR e 2 M O LR 0% Hi e 2 B 58— LA ST IUB IE SR TRk IR B e V2 e o AR S 1) )
WRAESE U ) EHER T 1927 fERIRE fdi i e B i R JE 8 . ERURFIR By, dRmn i e 4 1b 7 6 0 SRt T s M K BUIA U Rk T
S5EER%4EMF. Whitney v. California, 274 US 357 (1927); Brandenburg v. Ohio, 395 US 444 (1969).

(17) Dycus, Berney, Banks, & Raven-Hansen, NATIONAL SECURITY LAW 984 (Fifth ed., Aspen Casebook Series, Wolters Kluwer Law &
Business 2011) .

(18) FEX—FRAHIt, TATAHMER HAT 2 B0k SRAELE F 10 8 R L bR A BRI U B RO BLETBUR s2me A3 ) 55
BIREAT THEIE, AERKRRE LI R T REREE B IEEN ARSI B HRRT, IF RS AR KRB 50N E R T —
NIRRT . BB RS, REERS TS B BB IRY (preferred position) J& i & 5B .

(19) Kathleen Ann Ruane, The Advocacy of Terrorism on the Internet: Freedom of Speech Issues and the Material Support Statutes,
Congressional Research Service R44626, 9—10 (2016).

(20) Hess v. Indiana, 414 US 105 (1973).

(21) Hess v. Indiana, 414 US 105 (1973).

(22) Nikolas Abel, United States vs. Mehanna, the First Amendment, and Material Support in the War on Terror, 54 B.C. L. REV. 711,
719-720 (2013).

(23) NAACP v. Claiborne Hardware Co., 458 US 886, 928 (1982).

(24)  Ashcroft v. Free Speech Coal., 535 US 234, 253 (2002).

(25) David Cole, The First Amendment’s Borders: The Place of Holder v. Humanitarian Law Project in First Amendment Doctrine, 6 HARV.
L. & PoL’Y REV.147, 148 (2012).
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7, POHLP PN R (L) 55 18 B AT R B R A 7 R AP 4K 18 ULS.C.§ 2339A
118 U.S.C.§ 2339B. i I 55 IR 2 AR 1L 1 % 2 3 SCIRAT MR M RS o S i 7 W58t
fE“9 « 117 FFRMHER, XP&RE a7 E &K Y, BiE SRk E R
3 3 T A VR AT o M 3 S EE IR Y R E R Y R A
fE HLP S, £ E B G mvARt 465 7 18 U.S.C.§ 2339B (& 221, JFLAZE b ML 4K
YIRS 45 944225 1E 7 Humanitarian Law Project % 7 /> 2H 2R 5 1Rk a4 Bh . 1 JEL45 Al 3R A
Humanitarian Law Project #& —MASLAE 3 B AR E RV 2, A B0 W5 M 3 [ [ 55 A € v 58
HPRUMZEZR” B AR SR AR B AE YIS 5k, ks an ey fd A vk A Qe E B A [ 4R, DA
XA G Ak e R ia e, Y i R S MBI e s ik B e 0 B8 — kAR I DAk SR
JINERIRE R Y, R R e T B S (R AR SR AN R B R Bl o Y AR X S S
LRSS HS, HLP SRR AL B8R, AP AEEFBR LS E Az,
HLP ZMERKE AW, —SHEZE BN, Z&W & RN, 38—, 02805k
i Je Fesgma i) — RN EEZ R G, FRATE 2 1 sk 510 3 i R SE: BRFYE
VA W] BEAE AR SR TN (8] 257 AR ARVEER 04T R, (RERBG A E, AR AN TRIE R AL 1) AT Re 1
IEEw. PO AR, EARRE, BORR SRR, SRR AL AR SR
TE AR P05 S 3 1T A R BRAR M 2 o RS B . 7 B ik B AE A S i B, A B S R
ISR B AR N T 18 TR AT N, TN T 2R R ik e R AE MR S, Y S, &

(26) Katherine R. Zerwas, No Strict Scrutiny-The Court’s Deferential Position on Material Support to Terrorism in Holder v. Humanitarian
Law Project, 37 WM. MITCHELL L. REV. 5337, 5338 (2011).

(27) £ 1993 4F A5 B A4S (1993 World Trade Center Bombings) J&, 3% [E 233t 18 US.C. § 2339A, H AL L
Blfi 7> T “PIBSCHF” (material support). TI7E 1995 A e X E TS, FKEE LN T B TT7E 2339A Yrind @ 2 fFH
11, I T —ANHI “PDFE SRR KD 18 U.S.C. § 2339B F—ANMEE (designating) M RMiZLZ 45K RI 8 US.C. § 1189, fajHk
i, 2339A B IEAS AT H ARG = CIRAT Cerimes) UTTHRS SCRE, 10 2339B Z5 1B AXFEE /MR 2H 4 (organizations) [¥ITTHR-5 3 #F .

(28) Pyetranker, Innokenty, Sharing Translations or Supporting Terror? An Analysis of Tarek Mehanna in the Aftermath of Holder v.
Humanitarian Law Project, 2 NAT’L SEC. L. BRIE 21, 25-26 (2012).

(29) Abdulrahman Alwattar, The Material Support Statutes and Other Tenuous Relationship with the Constitution, 20 U. PA. J. CONST. L.
473, 473 (2017).

(30) Supranote (26) ,at 5337—5338.

(31) 7EXH, HNAEESEBHIRE T 5 R HIEm .

(32) Supranote (28),at26.

(33) XAFPLEE RAELE F 0 H b2 LIRS, B BB A WE 2 AP E R 58, MOS0 F AR M B AT, R
ARG R AERAEIAT . EAEREGE L, EREATAEEHFSEINNER. ZRRST: GUELHIENEER 2255
WHE WP TR ——LRE ARG, (BaEIRM) 2016 F5 3 B1, 4 46 7.

(34) Supranote (25),at 157.

(35) Supranote (25).

(36) Hess v. Indiana, 414 US 105, 108 (1973); Ashcroft v. Free Speech Coal., 535 US 234, 253 (2002).

(37) Supranote (28), at 40.

(38) Holder v. Humanitarian Law Project, 561 US 1, 35 (2010).
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FEREIE HLP b i fbnit, ERZ¥HER, s TREENOER, ° B AMKY, &
kR 2 BUS WA AR A ARdETE A e 1 LR E T EOR MR AR I, RS b
fE1G “eAR A AREA AT, B A — B AR A L B i B AR e . DU A =S
DU 873Kt 7359 J& T 7 A ik P A L e 42

=, oM ETAREESENET

(—) FHTFEIHHTHRRA

HSLRAERTES, SREPKHA R R BB TR 17— 50 AR L4 £ [J 7] % AR R
M, AHAE: AT HERES TR LT NS E’, £ PNEXEGIRER, {ErT L
AR Y X R, EEBEIEREH T A kB, X T ERG HS BT R] REAL T
PR : FHRESSHFRE AL, LRSI RS Y AR Y % R R, ©
R Y R 22 B i & Y B IE PR TR 7. BORTERCAN, AIEIE TR B AR L F ik
PEH VLR AR RERER AT AN F R, NEERIIER T E Y, Pr 22— S i,
RARRRIERII AT BAGAMER: FEHRTTRMITE B =Tt v i 39, S BB A BUR X
S &5 PN ISR SIS 4 SUS AN SR DER e P DAL EAE 5 W EaiiE N N R (i
SR 29136 Sk 36 e v e 4 b . ) (H, AN R RS R IFUR I = 0 R A8, 2“9 - 117
FAZ RPN F WA M BRAARF LML, THAE R EER 2 B0 R B, 20 4 90 40K
TEREALRER—RIRMiZEE: O FF TR 9« 117 F4k, 1LSEEIERABURF FFIRE3,
BLIGRI AR R A 731 AN AT 22 B A0S S b B A8 ) — A A W A e 3 SCRBAR ) “ kR s
7o T IR O PR A SR 0 i B2 TR OE PR 02 s TR

BRI i e 1 AT FL AR B RN B T A A B Y, (R R A (0 ELR I BT A 1
AACHNEAE LI R . SEEA T 2 SRONERT, R 2 i 2 SR (0 AR b Aoy 15 At R i 2 2R LIk

(39) FEA ML A28 O TR IRWOR VA B 2% David Cole. i & si ki BE #d% William Araiza IV L2 b 1 2 5 B
George D. Brown %,
(40) EWETREEEARBAIR R, “G—AEFLETREGRESR, REERNPR IR UA0E, 758 £y 5 000 5 M AT
MR A7, B RRE S NI R E B R R 2 1 5 W 2 IR 107 Schenck v. United States, 249 US 52 (1919).
(41) Whitney v. California, 274 US 357 (1927).
) Dennis v. United States, 341 US 494 (1951).
) Noto v. United States, 367 US 290 (1961).
) Brandenburg v. Ohio, 395 US 444 (1969).
(45) Supranote (17), at 988.
) Bilhn 1993 ARt 5 5 HAUE SR T A 1995 ARk b A S AE#ZE S (1995 Oklahoma City Bombings).
) LETRE: (N kR EHT REMSTIREBEITTE), ChANEE) 2015 F5 2, 58 426 T,
) BN AR U VFRR ST #5518 (broadcast speech) [ITTHEREMR, B R2T IS LA 5 5m JLEAE D 4E . See FCCv.
Pacifica Found, 438 US 749 (1978).
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W ERpEmi R E L. ¥ RZEEEE S RN, XA “ETEHEN” MR G806 228k
AR it “ATESERE” BORARER S, BINIR 28 L EA TR R BFE R A —
AR TR AHE AT s Y X RS R S BN R IR R A G TR R

FFE AT %K Alberto Gonzalez 18 J¢, “ TPy i it & T Ry £ SOLIRR E b 2 8, KN
WATRBE A S FILTE E MR AETATEN 7. 2 AR W IB 48 (A B 1 5 1 B
YW, IUnEE R 32 AT A RIAL S, SR TR 7 FIVE BB R U TR B SR TR (BaniE S
AR, HEIFABOIL IR EAR SIRIRAT NI AR . 7 SO X SRR SRR AEAE “9 « 117 T AF
ARG . (HAE “9 « 117 FAFERIEHE, R SGR LR K2R, Bk, “9-117
FAF R H AL — R 5 B = S R ERATT, RS 23 it 7] P 2 X BE T TE T AR, BT A
HIFMNERETE AR RIEN . ik, RV 3 8 K A TG F A7 1% 31 A KK,
FEMSTFEAZZ AR “9 « 117 FARZXFERAT S, Frel, BUME IR Wm0 G 47 J9 9 A
HLAS R, JUERAY R o R EE &R Rt de & OV, B BB R 3 G A TR 2 . —
TR AR, 72 2001 4R 2010 EF), FEFTA 5 R SCHKRRE RS, A 94.2% 2 TR
#EF (preventive prosecution).

FLAE 1990 4F, 5 EEFT R miERi sl 4RI, BBk 2 1) R 3 SOE 3 S EGLIENL AU
Pak AN E A R AT K. OO S EIBEFR I B A KR S SO E — 1 1997 SERIA R LA T
HoRE X AN B A R B ARE R ATk, B T I — 28 5 SRS Y R DA A N Sk BB R R
PR 2 BRI 9 T 24 38 H o S35 SO RV B 25U B 1 — S m] DU [ 2> FHLs 4t 55 2 B B O
1] a0 il P R 5 8 A RO AL R A 1 T 926 6 T e ) L 28 3 28 1 R T 25 o ) (B T8 i 2 Sk
AT, BUR BT 8 5k MR ), LA R EE IR E KR SRS IEE . IR A 1
JIRRITAT BEME, 82 DALESE R EURFR BUTRR P 18 5, 25 BRIE B i i A .

(49) Supranote (19),at1-2.

(50) Ze/R&: (il “gkREH” KEMKFRE G E), (hINES), 2015 458 2 1, 5 425 7T,

(51) Supranote (22),at 747.

(52) George D. Brown, Notes on a Terrorism Trial-Preventive Prosecution, “Material Support” and The Role of the Judge after United
States v. Mehanna, 4 HARV. NAT’L SEC. J. 1, 2 (2012).

(53) TEIEHRARAN L, SEEBAE JORBUBMGN 2 T G 2 MR eI “ BAR” HEHE, H RORIERI LR — A A Bom
MIN7o XEETEHRTRAE “9 » 117 AT KR 22 By Hof WM (prejudicial nature) AR, See id., at 4.

(54) Supranote (29) .

(55) Supranote (29) .

(56) Wadie E. Said, Humanitarian Law Project and the Supreme Court’s Construction of Terrorism, 2011 BYU L. REV. 1455, 1478 (2011).

(57) TEARGE, feidibe 2808 WHGE — 2 YRR E SN IE T K5 5 Sl A kA o, s e R B R A —
BUEEAS M RN . See Printz v. United States, 521 US 939 —940 (1997).

(58) FEAZEH, s sCil 2ok 7E 3 BB M M ST DR — R R SOIRTS .

(59) Supranote (56) .

(60) Supranote (56),at 1454 —1455.

137



ZRIERITIC 2020 F55 6 H4

EWAERE T 4 DL B IR ORI () d i B 1R 22 H08 IWAE HLP S rb iR 6 b4 T 1 “ %))
JRSCHE” VERIA FME, O EATIX 36 1844 S R B S0 B, X W R 7R T A4 250
DLAE A8 7E 1% 58 Th ol P AT 22 8 A% S b ) “ shillil 7o DLBMA SR ORVE B AR I B sk B i SR AN ]
AE S5 B S m b i 2L i 28 o R AR S TR S8 AT AN F W BT R R AR T . XAk AR R T 5L
EREEAR—H 4 F: “REREIEALZ R ” (The Constitution is not a suicide pact.)

(=) ey F EF A LEARARTHRERG ) ZER

DL HLP % AR 18T o B AR AR PRS2 1 28 B N vk e i 51 FHAIA T, JE4 12 18 F7E
Rk o) 2 20 AR M 2 AT B F W S b X EEUE T, HLP AR — T RAREAR
LA PR, TARER T ISR SR AR 22 8 A0 SE B I BEARTE 45 . 2011 4 58 [ IBCHS 28 — & [ml vk
B3 5E ) United States v. Mehanna 582 55— N T 20 biid F HLP Jefil i 24t AR, 2
IR [l R EAR B 1 A 22 AR Se i, 4ERE T 5 3k E A R Mehanna B 08 B4 41 PRSP
JISCRE” R, oAl as B 2 AR B A B 3 A W SCHR A LR PR I SRR O .
Mehanna Fe &4 HIAL 17 4F 6 AN A MEAE, ©V 2014 48 10 A, REBITEmEpIELA 7 RN EF.
TE 5 — A& H HLP S 1) %48 United States v. Farhane H, B NEEH A 52 1 Farhane /& 25 5% 3 Hh2H
ZUBW, AR E R A S R Sz A I BRI R a0 45 T BT R B, JHEHAE SR tes T — A v
P A 2R 7 S S HRON 0t IX R — N EET A R B E S, 4 Farhane 10¥KkA5 &5
FLIE R LA 7 A e R a1 o S5 BRFREE K [m ke AR M R P )2 #5 /2, Farhane V42 223
K E T (NI TIRRA IS, I e ON R R IR LR AR AT 5. ' &R, kb
FE T ¥ Farhane #FIALM 13 EMAE. 72018 4E 2 A 1 H, £ MUREM R LVRE, EEEE
FREE LI [E LB 4ERF T 4855 Van Haften [F1EJF]. ' Van Haften % /R B FREIR 2 £ EEUMN, A
B g, FEINN SR I W3 AT 7. Van Haften ¥ B4 = 5, 22AT A1 AU i A A#H 57 22 [ (1S1S)D
W R Mg 2R, HIER. fEREH o, Van Haften 5 108 1 Uk AL ETAE R B B EEUE YR, fth
DR 2N M 2L SR B B S BRI 04 10 4EIE2E, ' s TR R I SLIR 5 54, RS S
TEZRETE4R L. 2020 4 2 H 19 H, SREENKEER4ER: 7% LA Hendricks [195E 58
AR L T A F IR T Al Y o S FRAT IR G, B VR Hendricks FHAEAZIK P 22 IKIBC &
Wi 7y 1A EEGR AR (FBD EME, KE T XFFEK. XFRIENEEMMELTIE, IF

(61) Robert M. O’Neil with J. Joshua Wheeler, Freedom of Expression, in NATIONAL SECURITY LAW & PoLICY, 3rd ed., 1131, 1167 (John
Norton Moore, Guy B. Roberts, Robert F. Turner ed., Carolina Academic Press 2015).
(62) Supranote (52),at23-24.
(63)  United States v. Farhane, 634 F.3d 127 (2d Cir. 2011).
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A New Analytical Path of Post-“9 *+ 11” Freedom of
Speech Cases in the United States

WU Yujiang

Abstract: After “9 <117, the Legislative and Executive branches of the United States passed as
well as amended a series of statutes and policies to enhance national security, including statutes
that would infringe upon the rights to freedom of speech. Correspondingly, the judicial analytical
path of the First Amendment protections saw a fundamental transformation, separating normal and
national security related cases. In national security cases that burden the freedom of speech, the
Federal Courts of the United States reacted to the needs of the moment, by actively cooperating
with the Legislative and Executive branches, and through adjustments in the analytical path, the
Federal Courts preemptively thwarted many potential terrorist attacks. In non-national-security
cases, nonetheless, the original judicial analytical path saw no effect from this transformation.
Overall, this dichotomy has created two parallel yet internally consistent analytical paths, so far
effectively serving two different “United States”, one operates in normalcy and one threatened by
terrorism.

Keywords: National Security of the United States; Freedom of Speech; Analytical Path;
Dichotomy
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