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“AERENE” Cuncertainty) A2 B 2T A9 B RPRAR . AIRIHIAR 1l K F55 84 5w PR o 75 51 2
FR 2 et NRLIR R A Sl 38 S S SR A A 1) S 30, ANBR i M I 5 RS R i IS L 28 o e 57
YO A B S BERR P P A TR RS o V22 B AN e M 5| RES 0) JRU: T EEBURT EAT 0] S AN A 2
AT B0t A5 DR b 75 2 B T AN S PR SR A AR Bk A U AT B0 (R H 30 S il 1 47 B0 4 Bl
ANt PEBR AR 3R 22 . IS AR S A B e MEAE AR KRR B LU T “ B (ignorance) . 7R3
AT B, AEtEL T “A5EE” (incompleteness) 2 H, BRERA T FINIR
SHREZ MR Y LRSI, XU AT B A R AN S R A S S R,
JRRE AT RS TR KT PO 0 R I 2 TR0 i ) AR AT UL 2 4k, BARAT B LSt 3 75 B i
7] 5 b R AN 8 VA B e, pi Ak XSS AT ORI 1 8 pl A S R B D R A
MRS5pkg . ohoE {5 B AR A B @ TAR RO SR I H 44 4% . FEIXLeAT B E AT, MUK i)
e —#0, ITBWIRIEHEEERAATEN . LS KSR ZNEER, X8R
REMFEE T SMSFERIAHEME. 552, e IEERZ 2 1T BUE AU AT A

H3L b, ATBEREAR SR ERE IR W] BEAEE TR N SR i 58 A T AN 8 MRS 5E . BAR

[EEFAT 755, FEANRAZREABRIEIR, H L,

[FEEIH T w6 2019 42 E R0 5 BeHE A E “ IXHER B H 2 TR FERFFL” (BUH S : 19SFB3013).
(1) M. Smithson, Understanding Uncertainty, in DEALING WITH UNCERTAINTIES IN POLICING SERIOUS CRIME 29 (GBammer, ed., 2010).
(2) J. Kadvany, Taming chance: Risk and the quantification of uncertainty, 29 POLICY SCIENCE 1, 1 (1996) .

(3) &AT: RATEGETTMATIR Y, (HEARBIEREARD) 2014 555 130, 25 10 7T
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3% SN RO E AT E V25 T ATBCRCEAUAT AL ? 3R 2 AT B0 75 2 (] 25 1 E 2 )
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ITEEE R IAUTBOE i 5l R B A A e —, b2 BT B R B 70 BCR AT
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(—) B4l

WAT B B AR ST Ed AT d AR I R 2 i & (structuring discretion, BL#E “ EE A4
B CHAHE” %), WEkESLhr LR — RV EER TR SR, EEZ L NEFS KB
(K. C. Davis) £ (i IE S0) — A7 BEE EAUKHEH] 73 IR E (confining) FIH4iE (structuring)
PRy, B BT EZ FR, S5 B R AT S RE R ARG N T ERT A . Y fER
WEENS i, — KA FEET AIFEM G TR E AT HZ FB. B4, “@EMEE
BB TREAL: AF . AFBOREH. AT, AFEE. AFFEE. A%
Je A ERIAEIERFE S 7. ) IR 5 1] 25 25 30 110 4 Al b i 26 B 1) S AR i 2 M T O RE RO M s
WIS ATBOE R B T E S ANA BT BOE Sh i fi 2, IF BRARTHTBE R & ', ARBE
MFRIMTBEE P TR . £ RFEH TB, S4EineRe ) sn i IR E AR (55T W AR P
MIORFESE D) 2 A TEANE, JCHZ VN “ RT3 A T AR T ) e 46 1 8 14 5F HL
WFELAIARIR "7, B AT G B RS A IEHLHEAT

BT B 2N, DUR E T B T 6T BEE A R T HEMEM .

1. o5 & 5 i B

FEAST) T A N BIAT Bk 1 AT BEAT T Je 15 0, RIS N RIRRR A R, 2 1R 4R
FE R R 2 S Y IR 4R T AR B IERRAT A R AL B Ik L B B
SCo Y WRIEAE N —Fh R O IE AT B L5 A, WREFE A S CH R M RGHM iR

(4) [35] dEfn: (REIED), PR, RISENHE 2009 i, 45 108-109 11,

(5) [3E] uddl: (EIED, S, RS enAiiE 2009 40, 25 109 7.

(6) W. West, Structuring Administrative Discretion: The Pursuit of Rationality and Responsiveness, 28 AMERICAN JOURNALOF POLITICAL
SCIENCE340, 342 (1984).

(7) [3£] SR4ed: (HEIEXD, Wi, F5EIHIE 2000 R, 5 132-133 7T,

(8) FMEFESEE A CAHALRG, GIRTHAVFILRRYSR, LR~ R ARIER (2017) 5 01174 277 SATERA: 3R
VRN T AT BRI AR R 5, SFIL m AR (2017) T8 04 174 11 SATECHRAR A

(9) ZEWgz: (IRATEEEBUHGEHRIHD, GIIRtaR2E) 2009 4E58 5 41, 55 55 L.
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MFERAZANNSHEIL T IEAREF OO E N, AR R EAT B R AT
T AR RS EHHE], TR S EATERE A B0, “S 5RTEC T RE A 2
BRI AT BN B Y IR A RS 5 )2 DR PR ) 2 AR A AEAT BUE H T AL
MEATEGE AR R RATBOE R — @R Lo £ oM BaMISE S i “Buaid A 7. 1 BAR A A
25 BaE M T AR E A RATBOLEREDRE, BhG%E EREARS 5T RAZESR
HoE IS AT B P, ST BOR RN R RERIR . Y

4. LM GRAE) HIFE

B TR Z 5T BEE S R AAUTBCE S PO AEE L, (HA R EDRAT B R 2 1 2
BRI L G GRIE) F27, W2 — MR IR AR e PR T B IE (e aik) (PELmifr
B P HUE ) CREM TR O AP B0 St D & T by m e ', (s
KATBURSFRE P ME) B2 LA HUE 11 A& XM LU & iRy, BRI T (G
N RBUM B AT BUR R L KRIEINE) —RIE T AT,

5. HARFER PEAE UL

B LR H WAL SN, BB RAAT R A H A SRR FP PRI BOLA, 1 40T BHL R K P9 28
FEFFEE] . BEARIEMEE R AT PURFEFNEE; RR AW B 1 BUR R 7 PR AL,
BN EL A 23 5K A F BIATIBUT B 2438 F 3004 TR A g, 1

(=) FARMEIZH]

ATECECR B SRR I ) B AT BO R A e R R IR B, Bk LS, WATEEGE

(10) 7552 GEM “HBZIE”: ATBOE bR ZEY, o EES AR 2019 FAR, 5B 137 DL,
(1) FBtha: (TBEREMMELHEE), hEANRKS AR 2016 4EHR, 55 8081 Ti.
(12) B (ATBEGEREEE LR, QEEPTA) 2004 4558 1, 5 13-16 T,

(13) LA PR DU /R g s 0t 56 AT Boga i U B i R ARER, #E I A 22 FR IR R2 I EE) o See Richard B.Stewart, The Reformation
of American Administrative Law, 88 HARV. L. REV. 1670, 1684, 1790 (1975).

(14) 5EW: GRITBEER I AESD, (BUA 5P 2017 425 2 1, 5590 7.

(15) i, (Bigedeik) 55 34 46505 2 B “HIEik S MRIAARE, TSI E R BRI, MUY EIRLELER
BHEEN.”

(16) #= K (ALERNALEBIAEITEAT NI, (HEGATTIT) 2018 4E5 5301, 4 175 7.
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V5 BB E T LB R WO ATBGER “ SRR, PLd e, B BTk R A R
i IE SRR T A P AR AT BB R R TR R IR L AT R L S R R i
A7, HILFSR RA BRA TR RIETT R 5 "5, 5 ) 7E 3R A i s e
Hatidko HAl— LSRR AT BOE SR A 1k = FO0 R 0 L 2 JU 0 28 T J 0 35t A S A 1 425 )
R R EEEA.

2. NILBEGK

NICBEREBURN R GPEH R AT BOECR U I 2ag 1, B W] DM AT BOEGE 105 & AR -
R RN, ARBORA DRI EE NRBCR SR ACR, BRA 5 I K EE 2 1 AR 1
11 Y, HEBIIITE. SN EMSER.

3. ReEHAME

FERRIE , ATBALRE I RR M O R SE B 2 AT, O AT B AT A 5
B RE T B Y R U 1 F R P R R B BRI A, S R IITAL 23 A R S S A,
TEREPEERIA RIS R IE o 22 488, SRS a TR I W E . g R E
S, HOOERFATEUC TS IR, 28 & H A Se v i) T Bom LA 5%

4. FBNR5IEME L

MRITBUR CAAE— R LT T “ANH BT BUBLEIL R IOPRE] 2, EATBoR R U,
AT EORAT B R I8 —E IR E B M M nE e CAEE L, AT B FE A
KRR AR FBIE AR R R A A G, ERAELLRGIh, AR ERE R Rl
BRNEMTE . 2 MR B AT B RO R BT M AR BRI A8 R R
H (Ermessensfehlgebrauch B, Ermessensmissbrauch) A4 72578 /0 % A LB REN . 2

(17) XUBL: CHBIES S BRI ERY, (PEESE) 2014 425 4 11, 55 133-150 7T,

(18) ZMBRITICFEST R BARA R FERITAM/RET MRS, e RIEME RS AR (1999) 7455 20 STE
FlPeti.

(19) flfn, IEXTU (legitimate expectation) R, 2P J5E I & At AT B2 J U B /E Bt s h R 3R AS ol BARIIPE R, )5 181 A,
RAEDT S HAR B RS RAR SR, HamhRARER (2015) HPTAFE 53 SATEHUA.

(20) XB/NEG, PGB : (N LBCRTEAT BOE B b (0 A (e b S FLHY, (AR R 4 (AR RD) 2016 4E55 1 34,
165166 7o

21) FEIZE: TBEEREEMERDGE 5P, CA4rESE) 2010 425 11, 5 69 L.
22) JEAMEE: (ATEEREMIAED, (EFEF) 2007 52 41, 128 U,

24) N. M. Cattle Growers Ass 'n v.United States Fish &Wildlife Serv., 248 F.3d 1277 (10th Cir. 2001) .

(21)
(22)
(23) 5. GEM “BBHZA7: ATBOIEBHE 2B, T EEH B 2019 40, 5 129-134 T,
(24)
(25) Maurer/Waldhoff, ALLGEMEINES VERWALTUNGSRECHT 153 (2017) .
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5. AATEURIL N H A

SR A 45 1) D V2 IR B T T AR AT B LR R E R I H B . 2 U RATEUE Y, ITBERES R
WREA AR UHMESCE R R MR, 8 AT BURE R R ik i 2 AU DL S AT AR 2 [
], ATBEREAUR A2 2. REEE B iR E s =" (Skidmore Weight) A “Hf Ik
25 [i] 7 (Chevron Space) > Bl & Al 2 F BL AR £ . 27

6. FAth SEARVESE R

HARR AR AL B FE R E H M aEE A RERATBER E e« RS D3k
HEEEMES ST SNSRI IESE: AR a8 5 A R 2 06 23 B S5 RS B Y S
PR HI TR IS A T AN o IR EESARVESR AL 25 0 1 A e Pl R 3 i B AR ) “OiE 7. mifEHi R
(AL LA AR AT i T s B b, I B R B A H iz A 2 Bk
N SEARAZ B a2 79156 Al B SR A R e AT BE R 45 2R, TR Do = R WAL, &6
S X S THRREAT I “ R 7 A By —f .

BMEG AT BERE W — E R AT ENE, (HNEE EE, DL REEEH TR O
HR SRS T-BO NS SA BA B E e, K2 HUGHLT AT LUSCA B 1 ) e
S R T BB T R . AR VR R R VAR B R A2 P T T A AT BER R S A — 7T,
EFETIMANEL T ORI, #EEE, HERNRETHNEE, o URAEE RS
& H v, g sRik s 5 E H 0 AN EE RS BT, WS, FE
ATF WHEH . A0S 5%, "L EEE e TR, R SR ERE e AR IE XX AMEZ 5,
WOAATHERE AT T8 78 0 S AvE Rl FERRE TSR T, DL B ESE T BT EM & H
(1t 5 n] sz VA A S B PE SR T E A, 3R T 4 AT O E I AT BOE AR B

SR, B AL 27 (R4 T R A A5k A V75 Hh AN G 1R DR 3Bk 2, (5 BRI BRI R
R RN T ARRAL AT R R AT E VKA, A7 O R D 1A E PR B SRz . 1X
b s B AN 0 PR 25 AT U B AR P 1 42 i A S e 4 i T i ok 7R TPk, AT BUEE & H
FR) A AT AT 2 32 Mt 0 T e BT 1) 5 4

= THEMFATERE R ELEREH MR m

(=) RN FA 0 =FF 15T
AN AR AR — b5, EAEM O AT LB A A M R, B DL

(26) Peter L. Strauss, “Deference” is Too Confusing — Let’s Call Them “Chevron Space” and “Skidmore Weight”, 112 COLUM. L. REV. 1143,
1145-1147 (2012).

(27) B SRCE S s s IRk B 20 2058 BRI R R G R E 4 G 0F . IHIRFS7 30 (Peter Strauss) ZURMIELME, itk
T8 5L G AL F IR RAT BUBUAT S (R B A RR B 2 RVERURS SR 45 T A R AT BCER Fg ) B, i AR MR “ TR SRR 7, i bR S A E i 2 AT
B (ELEE BRI EA SR EENEE A 2w iE A NIRE 2] F A, FrELR A RR <t ghaksm 7,

(28) Supranote (25).
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1. A EE& H 5 T BRI ANe e 1

W BB, ABETEERE “ SEELERMEICK S, CRAE T o LLEFH PR T 1
SR A A B HURE 7 2 H 24— 0 ANt o 1 T DA Ry, R ) AN i 5 1 ) 4 38 T i S 4
GO, EfEAE @ HC T RS AR AR a0 RAH E MERIRLRE S DL — MR 1
AT, Wb AhANE E 12 T R & B 2 T PRAR ), 5 2 AR BERE T Bt AN sE PR A R0
Ao BMERREFHAE G IFIE R A RAERA K AR EBEFEWMEL, MAE TRE—-RIGHFER
PR RENE, WSS R A BT BIRE DL — MR LR, B tRIRAIR 2 T A A A
IR, T RCASUS 2 23 B S5 SR MR A T ARG 2%, DRSS AR W] DA TaT Bt U BEa 2 R 00

2. W] EEEHA ) BRAR AN T 1

T R FEMAN T8 PR P 5 B B AN BESE . — R 2, T 7 A B — 8 R o A (R
RGN ARG HREE . FIRR S SRR AT R, A E M2 P EEEA S
PRI WERTTREHA RS TR ZMAH B ZBH —EMREN ARG ES R, &R EHEgR
PIREHRANTE A S HAN e, TRIE TR Ol BRI, RURS: S2 ARKE R 28027 7K~ PR R 2 AS [ i
P BN AL, ANE E PR B8 T A R e XSS VA B R, XS DA R IR PR AL R
BMETE R, ST B E R AT [N, RETBEEAE S H BT R A A B E
Pefd, At oE P B2 T U e B0 I SRS ZH A e S e 22, 38 e DI AR P Rl A A
M. AL, R E B AR e R R, BRI R
ARG 26 AR 1) S (14 DG 9, 2K B R 10 1) Ao 0 AN o 1 BB AR B b e R R, (H SEPRIGAE
LA —ERIEMGE — MR R AN SIS 7, RIS AR08 58 4 i 3L St S i Ax
e 2L 28 8t A AT ) B S AR TR R, R 2 AR DA Py e AT SR AR M 7 PR B 1) B0 3R 9 SR A5 4 /)
AR -

3. AATER AN E T

PSR A TS IR e TR B E BN A e . 2244, YOREH S 1 1
TERP IR R RS O, B AR T S — RPN 7 VA AR R KRR - %0 iR R 0 AT B
RIATRENE, Iy NS4 F R $ (4 S 22 AR RT3 . (HJ2, RSO TX A fe & A iy Ak
2 X5, e “XIa a7 (partition-dependent) FY, 752 152 RS HI R T RE M FAH4E S (a finite
set of possible events), 7 BEXT AT 8K A (SRR AEAT RIS AR BV W BUE AT RE R A I FE R
BHETCEARH, RPN SR A E AR T, BEARI0 PSR TR 1) 25 T B 77 T T0

(29) EURACHEMY/CITAC Guide, QUANTIFYING UNCERTAINTY IN ANALYTICAL MEASUREMENT 4 (3thed., 2012).
(30) Supranote (1), at29.
(31) Supranote (1), at30.
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TR 2 A AN T TN R PR AN T A T B NI E 1, AT BOMLOCER T b BR RS AT XU 2 BT
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AEHRALE T RE R B, BETEEWMAET, AshE ke DUl DL & ﬁ&fiﬁﬁﬁz
(1) I8z B 40 AT SR BEALEBEAT B, IR AEAAAE AL ORI AT IR T, il de R i 45
JPEIREIR T e AT R s () WA R0 %m0 4 2 B R S M AN E v, T AT E
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T2 AT DAE i B2 SR I ANHA E VE SR A R ONAT B R IR IR A IS (5 B

ST, FRATTEE AR LS AN T 1t TP AR MR RS B A S AR, — BT, RE%

) OBRERAESE: O —— RN EAT e — R, (RATESHETFHAR) 1997 45 11 1, F1-3 7.
(33) EREJAAF: R E M BB TSR, CRRPF2AA) 2011 4R58 4 1, 58 686 UL,

) R B (CERBEHBER A E ), BRNE N TR ) 2018 4258 9 1, 28 810 Ti.

) Marshall, W., Optimal Regulation Under Uncertainty, 4 THE JOURNAL OF FINANCE 919 (1981).
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(39) Id., at276-277.

SHT: OURATBIETT AT AR, (FRBORRYR) 2014 455 1, 28 10 L.
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I AT B R g B R B A R N T IE SR Befk (artificial moral agents, AMAs) [1] XU
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Administrative Discretion for Uncertainty and Its Legal Control

SU Yu

Abstract: Modern administrative law has established a rich procedural and substantive
legal control system for administrative discretion, which can enhance the purposefulness and
acceptability of administrative discretion.However, as the degree of uncertainty increases, the
ability of existing control systems in both areas faces challenges.In this regard, administrative
law should establish a legal control system with openness, explorativeness and integration to
form an accumulation framework to deal with the uncertainty beyond the simple case
consideration.
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