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(1) See https://investmentpolicy.unctad.org/international — investment — agreements/countries/42/china(last visited Apr. 10, 2020).
(2) 1
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(3) 7£20044F 11 H 29 H, WEMFREELEE T HAREFREN CPE—RBEEMR S5 B0.

(4)  Gas Natural SDG, SA v. Argentina, ICSID Case No. ARB/03/10, para 49.

(5) Hannah L. Buxbaum, The Private Attorney General in a Global Age: Public Interests in Private International Antitrust Litigation, 26
YALE J. INT’L L. 219 (2001); Susan D. Franck, The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Publlic International Law
through Inconsistent Decisions, 73 FORDHAM L. REV. 1521,1538 (2005).

(6) Id., at1521.

(7) Jan Paulsson, Arbitration Without Privity, 10(2) ICSID REV.—FOREIGN INVESTMENT L. J. 232(1995).
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WU AE (P E— 25 200 B e ) (1984) o1, TR M &4k 2 B A, AR i) iy

(8) kA (HPBRRHEFLME R TSRS A, ChoMES) 2017 455 4 1, 55 10911101 71,

(9) Fernando Cabrera Diaz, Chinese Investor Launches BIT Claim against Peru at ICSID, Investment Treaty News, Mar. 2, 2007; Global
Arbitration Law Review, First Chinese Claimant Registered at ICSID, http://www.globalarbitrationreview.com/news/news_item.cfm?item
1d=3739; Tza Yap Shum v. Republic of Peru, ICSID Case No. ARB/07/6, http://www.worldbank.org/icsid/cases/pending.htm (last visited Apr. 4,
2020). BRze#d%™FHLE T ICSID [ §ERUER . See An Chen, Queries to the Recent ICSID Decision on Jurisdiction upon the Case of Tza
Yap Shum v. Republic of Peru: Should China —Peru BIT 1994 Be Applied to Hong Kong SAR under the One Country Two Systems Policy, 10 J.
WORLD INVESTMENT & TRADE 829 — 862 (2009).

(10) (i E—MEEL B R Ve BUEFS) 5 2 2658 2 3.

(11) (P E—PEXAR T ED 53 %5 3 5.
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(16) The text of the declaration is available at http://www.worldbank.org/icsid/pubs/icsid — 8/icsid — 8.d.htm.

(17) Christoph H. Schreuer, THE IcSID CONVENTION: A COMMENTARY, Article 25, para 626 (Cambridge: Cambridge University Press 2001).

(18) ICSID, Report of the Executive Directors on the Convention of the Settlement of Investment Disputes between States and Nationals of
Other States, para 31, http://www.worldbank.org/icsid/basicdo/partB — section05.htm#02 (last visited Apr. 4, 2020).
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Liberal Evolution of ISDS Mechanisms in
Chinese BITs and China’s Path

—An Investigation of ISDS Clauses in Chinese BITs

SHEN Wei

Abstract: ISDS mechanisms have been in the spotlight in recent years. The inconsistency and
ineffectiveness of investment arbitral awards have brought a legitimacy crisis not only to
investment arbitration and BITs but also to the international investment law regime as a whole.
Against this background, the key purpose of this article is to thoroughly review the key
compoenents in ISDS clauses in Chinese BITs, which have indicated a strong liberalizing trend.
While it took China roughly four decades to switch its conservative stance in ISDS and BITs to a
liberal one, this change of stance also has an underlying logic.
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