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Hela Schwarz v. China and the Concurrency of Litigation and
Arbitration in ISDS

DU Tao

Abstract: On June 21, 2017, a German-owned investor Hela Schwarz GmbH initiated a third
known claim against China under the China—Germany BIT. In the event that the Chinese court has
made a second-instance judgment, the ICSID should not exercise jurisdiction to this dispute,
because it will violate the relevant provisions of the Sino-German Investment Agreement and its
protocol. It is unrealistic for Hela Schwarz to turn to the MFN clause. As for the issue of the
concurrency between domestic court proceedings and international arbitral proceedings, the
bilateral investment agreement that China has already concluded can be divided into three modes.
The three modes cannot completely solve the phenomenon of concurrency. The concurrency is
essentially caused by the contradiction between commercial arbitration and national interests. To
resolve the concurrency, it is only necessary to change the dispute resolution model in the
Chinese-foreign BIT which is too prone to investors, and to take into more account the interests of
investors and the interests of the host country. In the “One Belt One Road” dispute resolution
mechanism, we can learn from the practices in the China-Iran Investment Agreement.

Keywords: ISDS; Exhaustion of Local Remedy; Fork-in-the-Road Clause; Concurrency
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