AZIRERIFFRE — MR
— XA ST REIIER

FEit

B OE: 2018 ey P EW G, EFAAT PRI L XA Ao b 7 RIS
ik, WRTEBRRT HARY, R HHELEHIN XA —F4F 5] % Fo— A B R E AL
ZRMALREFHFZ, B FOITH, TORBIAT RS HEE SRR AHG T, R
B RN 0 — T, 2R FIREZHAN Fo— B FRE AN TR SR, AR
EFAER,

KR WTO; W HME; 4Falk; —Mk; AATE; MUk
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2018 FMFHE LA, THREZHFLMK. LEMNEMXTHEBETRBHRE, SIHEREBEN
RSt b B S S LR A Eshidil, Blpaa ey, &5 55D St piik R .
e, GHAFIRES G, BURZWHERIE, SAHTHERERTE. R, ZRMERRT. B
M 2018 5 1 H 3¢ FE A2 [ 1 & SO o [ B 5110 “ St 7 1 A2 AR “ R s o5 7 2 i
&, “KNESz 7 KR, it AnEe 1.

2018 4F 11 H 284711 20 EAE g2 CTRR G20 o) AL RBE S, 36 EET 0 I i) 51 2 ik
MRERE B8 5 o S R VATE 2019 4F 1 A 1 HAT, AS X A SLUFT AR YA o (577 i SR K 8 0 IR SR A
(BN JERAE B3 B b 7 S TR AR SRR Bl s 2, SRS R E ks, HRERBTEIR Y
RT3 Ks

FERXFIEOL T, o E AT SRR S IS E “ B oRkAT 7 XS R AR S AR (WTO) £l
F ORI Gs, BT PURNRE? HE RS . H, AHPIR. H—, HEETE
WTO HEZL Z PR EUT B B VRid G m il WL ECUR SR T, ABEEEATIRE . =, REEERE,

[fEEfA] ZEiE, L, P EBUE R E RS L B EEERGE  FADE G B PRE B 207 .
(1) CSJIEF RS B 26 4T 205 . P e & 5% 1) Ik pl 460, W B E b FH o B W7 5 IR 5 i ), G fe 4 B AR,
http://mrdx.cn/content/20181203/Articel01005BB.htm, )& V7 IS E]: 2018 4E 12 A 4 H.
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HATEbRERE . WRPEIL, ASFEFE— 0, R WTO R 51 5 Il Bl AT VR VS 11X
MRFIRIE, R OHEF T 5 5 B R — ek PRy A ?

K, BEEEEIST RS ME N ERERE . S OB RHFBER TR SCE, 0T
TR AT AT IO T T ) AT, BEBUTIE SR ER 2. WTO AAHIFIPER . WTO
AR 5 — s FE i U ) 2 28 DA R 3 Y I ik R US55 T, X DU il IR 5 N T 7 (KR A
R AR

—. TEEREEZRXS

MIER NI E, BATIE Uex lata) 5RA 1% (lex ferenda) iX W 2 [0 F 45 7& 43 T B 4
FINE lex lata ', BIBUATE, BRRRSCETL, BURIUATAE M, JERUR R — M7 AR S AR
Pt e HIRATAIT I — AR A BT R AT I, B 5 — AR AT e 15 s H N R AH 1
SUSSHE, BRI IATIR . FTE lex ferenda ', HIRIATIR, SORRIIBGE, wiBARIFAEDITH
REABEN L% N B 8 AR 2 AT AR, NP R 2 O IRAT I, B A — AR A 3 —
ITRREEENE. PR SRS, AWSEEEE hET R EHEERE, SRR
FEWATIES S, T2, WRAEIATERPN A B, AR 35K 36 [ = b 1 147
NEEEEIEER .

HEZ, ERWNE AT RREGEREE TS, ERERAGFE “RR” 5E00R 8. R
Fe— AT RAAFAEIAT IS, R AGIER,  TANRE W 9 PR [ By gl )« 2k R 7 i) AFE 2k
R” M AHAFR R dm. —I7HRUEEFRER “RR”, H—T7HXRiEgI N “RR” Z
SN E XS T AT A GRS BT RAERKYE, XS B EHEEY, ARFEaIiTE.
WRIATIE “RR”, A UEE NAVER RGN, FERR AT IR S ik vl &2, (H B AT AR
ERKIER, Rt —1T8 “AEH7, CHITA “G8 MR, Rea5858 LK T .

TR CORIST IE SURERIE SCRIREE ", ™ IE SURSE T8 N At SLA5 1358 23 (133 ol 0 5 1T 4 2K
MR, P AEIRAEA L U LA EARERA S, TSR A L .
XPTARFNE R, — B R — UEE S, V5B ANRE DASR = AU Dy 2] e 1T 45 4825 H WA VA
FIWr, A EHEH, AT AN ABSIF” (render everyone his due), 15 HEI2EEE @, SEE
1EX . XEhEmaE, QR SER GRS, Mg MR, MA RS L
“CRRT BN, INABATIETCIEAE S MR VEERAOCE BARRUN, N R
A JE AT IE SCHIUME A E A VRS 2 A, IR “Usile ” (gap) R RETEIK

(2) Christian Tomuschat, INTERNATIONAL LAW: ENSURING THE SURVIVAL OF MANKIND ON THE EVE OF A NEW CENTURY, 26(2001).
(3) Id.at para.26.

(4) [BY] ELTE: GEEMHD, k&ZPE, FISIA5IE 1989 L, 58 5 UL,

(5) [(ZPH] ALTE: QEFNEE), RAERE, WSEHIE 1989 M, 55 .
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Pa IR AE “3H7e” 1. IREIE AT A mEER, ERIRANEERA BISOE A H
FAE AR GE 2 AL S RS T

PRI, VS A A e i RS 20T HLBE S 20 Y 25 58 o RAR I — MR I R R I, A
BEAE B IE SR SR IE S, IXAER B A S R B AT . 408, QERBUTIEA 25—
FIMTEES SR T IR, B2, X AR BLAZ I A BB 58, 52 LAl R 00 A 430 £
o (B2, XIFFAYING LRI %A BRI S8 SR W A g, AR A
BRI

KT EPRER — BERAT NG S & BRI 00, P MERBIRA R B, AA]
DLV . VB I R B BAT ORI, AR B — AT i, Al OIS A7 AT, (H
&, IR, XA 5T 0 A R AN BEAR LU o

W2, HHATSE S S, R SR ECR OGRS AT S 5 i B R B S BUTIR? X1
AR5 WTO PR P 2 IAH % .

—. WTOXHI B4R

WTO T 8 T AR E N4 R 10 MOZH “ HE RS (self.contained system) ? Y
ZETCEEIR], WTO MRHIE Ay — A 2R P55 (1 S 208, &t [ BR B2 5 JUU) (R e ko ), J TR il ik (lex
specialis). " IEWIRT N A HEE 955 T GATT/WTO SRR IE (0 Bk ke, — MU S
PRy — R AN E GATT BIVEEEN, TEMERE GATT/WTO FUIUEF, S35 2 223k A\ 2 [ 7 38
FE, 2B o, Bbm St e & ffaal-u/ Uk B, JEHEN, WTO IR KAZE
B AR Z T7 T BA 4B M B . WTO FEAS By KE T ZERf 28 25 A48 20 7 RO 55 (1 I {5
H “WRaE i ” (covered agreements), K5 %A% 2077 W) B AR K U (specific commitments), [H][,
BRI GATT I 3 Jr FE2 R 1 45014 1) Siz e A R iR«

BIRM WTO WISEEORE, ©RA TR RS e, SR, 3Pt Pt 2 PR A il B R0 A<
S ) JH At 1] o2 S R AR SR 1 T 3 B o 510, WTO AR i) A 5% 1 B R, 78— A1 [
BRIZRUNAR R b I IO RE ,  TeVE R I DI B ds A 2 v B2 5 AR RN 7 L& H . XA
TEAE E PRk (i AUR R A S AFEAE, R TG (BTt ERGRI, wIRLEEAESZ . WK
JIE X BE AR 51, B E AU IS 32 B 0 TR I AR IR R ] . San, [ PRk BT

(6) [3] Doufli « fhyRE. (M), FHFRF, PEAER 2T 1996 fFi, 2 8 T,

(7) “Law is made by political actors (not by lawyers), through political procedures, for political ends.” See Louis Henkin, International Law:
Politics, Values and Functions, THE HAGUE ACADEMY COLLECTED COURSES, Vol. 216, 22(1995).

(8) Anja Lindroos and Michael Mehling, Dispelling the Chimera of “Self-Contained Regimes” International Law and the WTO, THE
EUROPEAN JOURNAL OF INTERNATIONAL LAW, Vol. 16 No.5, 857(2005).

(9) SfiEREGRGRACHAHARZE, BHAWEMEZR@E 0 ZR0KR, IFBA YIRS somn, &H T
HHHE.
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BRI, R Ae R T AmiER e, ARG . s K. A, R AR T LLE BEEH .
HZ&, WTO &AEi (member) 6T SRS ST 1) SEVERCBR 2052 31 1 F B B A AU 1) S A
P E IR 290, BIAZ R A BB Sk 3 e S BV 8 1, Bk PR R radi e WO R U 17T 34
Y MBS F b, RIBESRME WTO B4 HEIRREE, 298 22.4%. fE#E BT
YRE WTO 19 571 5, W R R M R thmik 128 k2. 1

AERMILZEM R LR CTFrimf N 527 ) (DSUD) SCARUERE, WTO
PREE AL — AT — B EBREZ AN “ B R RS Y X R TS M E BRSO R %
Yo BZHITRT RN — M EFREMN], e (4R 2iiasy) (VCLD. ENARER,
R RATIE Gus cogens), AT 2 2IfERE, 8T B VCLT #H47. X — i, ©4 N WTO
T 2 4 v S A 1) S BT IE B

Fah, MR —B 3, 18 WTO ARHIAAE — DN IEMRE LI “HERSR”, RSEREESIH
AW . X —485], kRN PR AR . Flan, £ WTO “igfRigirsE” J, i
WE{TTE GATT 1994 (KRB E 5 5 BihE) 5 20 2 —fHI4h (general exception) #E ] “ A £
[FE SRR (exhaustible natural resources) B}, g5 7 (WfEE A EYF EBRH 5 AL) 1
BE. P X BEHAE WTO IR R b, 588 75 5% 8 [ Br At £ 24 1l (0 R 88 5 V1R 24 24 i) [
brak2y, JuHR gm0 E bR &4

=. WTOKHI 55—z EFREH N A X F

XA 248 WTO 1E A3 I R NAAR R el R B R “H&E” (self-contained) 7
R FNAR 2R, AR5 EAN AT FAh 2% 29 AR 1244 AR R S 2R 2900, (AT R ) — T B
ERUN, BRAES 2B HERR -

R e, (EEBRE &S SUB AN R ITE ST, EBREFT 23R 1) w47
(fragmentation) F1 “4 Hfk” (proliferation) 7E “ 88”7 J& M E PrikAEshd & O AN G 1) 55K,
MITT— 45N T — AR TG, T2 T BB “the more agreement, the less law” (HHMEZ,
VD) (BT TRR 38 (Baxter paradox). P EBRE SN IEAT R RLNISUR, C4 5
BRI Z [ IXRETTALAMNAER, RN & 7R FR I EE R, RIFERE & U od A R J .

K, GATT/WTO il v B A E AR, o m DA R T — M o 9, 5 T 4 i gk 1

(10) ZMHH7rZ3 W WTO B /7 Mii: https://www.wto.org/english/tratop_e/dispu_e/dispu_agreements_index_e.htm (last visited Oct.
4, 2018).

(11) “the WTO has thus conceded that it is not a self-contained regime operating in complete isolation from international law.” See Anja
Lindroos and Michael Mehling, Dispelling the Chimera of Self-Contained Regimes’ International Law and the WTO, THE EUROPEAN JOURNAL OF
INTERNATIONAL LAW, Vol. 16 No.5, 875 (2005).

(12)  United States—Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58,Appellate Body Report, paras.128 —132.

(13) James Crawford, Chance, Oder, Change, THE HAGUE ACADEMY COLLECTED COURSES, Vol. 365, 90—91 (1995).
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H ) — 3 (negative consensus) A5 — B BALTRE RN — 3 (positive consensus) AN[E], &
K B 5 ) AR R U e 55 ] B vk 4 i i R ATLRG) AN 22 98 LA i ) 7 A A1) — R T A
Ao SR, W SR LIRS A AR I — BN SRE ], 2 Q0320 T — . Re il /2
WERIE— RN & T oA aE R, 25202 TEHERR I . BRAEE B AT AR L, &0, SeA7 s
AR RS 2, BT E A 20RUT A5 2 A SR e 3.

7E GATT/WTO 1|2 TR0, 7215 R feid AR & A R Re R, i AS esd B — ot ) 2
REER . g GATT/WTO WA FFRREE TiEHR R — BN, ViEH T&77. Bk
Hidi . GATT/WTO & R X35, BRAEZRARRINA &R iR e R BeE i dl 2 TR, &
W, — e Ry B 22 Te B ) & mT DA 51 & AT .

(EES
—H

M. WTO {7 BEHERR & F /Y [ BRo% #0 0)

A TCIEHEBR I — M PRy M 045 2% 203 A0 [ R0 Bl PR 54T . AT 2 o s Re i, J5

H R VA ST B S DT RN

KANFRKTHRLAMOL . R EHMPN, VCLT £ZLM%L, ENFKLM RN,

ERT A %2, WTO K4MERIIRTT, MARTEAATIEN, HAMMESZ ST %2005, HARRE.
EH, FIREZHT %207 WTO M4 imfi e AR b, W —RL KA. EyrpIm b5 5E 5
VRN E TR Y, IR R, RE MRS VOLT 347420 BAR RN s, b2 ix A
JE R o [FE, DSU 4 St B AR 42 21, 5oy it e 240 B AL 2R, BEAR I ] by >3 R0 ) 12E AT B . VCLT
KT SR LR EWHHW#JTIH&&<mDMﬁ%¢ FCIE B > 48 ) A7 [ —
TR Fm = AR i,

K 0 B bR 5 2 — AN E FAT ik R E bR 55, i UE BRANEAT M, AR 2 AR A0 1 54T,
Hrp, BEEFEWAIATE Cattribution) FIRUN, W ALFET R OL T S5t AL . 7E B bRy i,
«I%ﬁlﬁf&ﬁﬁ%f&% RELGE) Tolt BA B bRy I B Ay, 1X— fS7E ICT AR
e a7 L.

Y E R WTO 21 SR 07 TR HUAT 3, B0 o R HCRE X B AT A, To ke
R T R BRI L RO S5, AN G SR H 36 [ ARAH o i o B o 56 ] i it e S i
PEECRL, RE FERREEAFEPEE WTO X —Fee ik 2 F IR X1, B2, T

(14) S0 1969 F (HEMRLTEAL) 5 53 % 3 64 % H 71 %

(15) United States —Standards for Reformulated and Conventional Gasoline, WT/DS2/R, para. 6.7 —9.

(16) Hlin, EPREREIE—LZE NN VCLT 15 L BERZ IEH B (normal). A THISLH (well-established) M, See Case
Concerning Land, Island And Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua Intervening) ,ICJ,Judgment ,1992; Legality Of The
Use By A State Of Nuclear Weapons In Armed Conflict, 1CJ,Advisory ,1996.

(17) Case Concerning Elettronica Sicula S.PA. (Elsi), 1CJ, Judgment, 1989; Case Concerning Gabcikovo-Nagymaros Project (Hungary/
Slovakia), ICJ, Judgment, 1997.
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FEEFR 2 EANEAT I S Bt (counter measures ), FEANENE LG RIHER, 1L HU& S EFRTHE, 1

8K, T E T DOk R R SEE, R WTO il 2 i 4 i o o7 X e 36 [ B i 3= S ds
X WTO X 55l e (HIX FAEME—ik#E. JRRAET, WTO il By KT i 2 B — A B i BT R B
ANCABE—ANERE B R R HE i, B WTO — M B4 i, TKs B RS i g\ 22 120 1k
Hl AT AR . — BUAAE WTO H AR [ B AR 2688 Ji D) 1) e 2 ) A o8 S D B AR L ) 055, 72
EHTIrE H AR . — Bz sk WTO BEARKUN, 52 2520 (1) Bl 03 mT LdE I 22 121 4 oy i
AL i) . X, WORSEE SRICKTE I, ANREE Mg AR — A Elcot, filan b [E
BREE . & REE, M E . BREE. IS K& R —I 55, £ WTO £ b5 kL]~ 53 E
fife e in) @ SR, 245 [ A Tt AR 170 23— AR 8 A I, il e [ e R B E I E R, H
AR R [ (8] BR 2 v, B4, X—ATABCAE S T WTO 23U Bk, mywid i @,
HATARE—Metithis e 7 WTO 28R 5 N, i | 4% 2045 29 18 X7 2 18] B 2435 5= 8 AT [ bR
X5 (pact sunt servanda) ]— B BREMN o — M B BREAIN, 0] H—ANE 5000338 fx 1 br
15 SUE5 IR g — 1 SR IS A Tl PR BB

f. HiE

[l R 1 s e 2 3 [R50 7 AT R0, BE D9 B Bt 2 BT B 3R 40 T FIWr % B AT &
ESERMEN, W IEVEAT RS WA AR SRR A T E B A G BRAT AN KR . N
B Prtt R b, — AN E R BEELE ST H O 4745 R E R4 55, MBSy — R Byl ) i L5
WTO YEN—ARLMER, ARSI BRZERINE “ H2 RS, & [FRE 225 8 A
o B2 oy ARG ] i ) — SRR U RIRE R N o AR 223 5 AR 2R, WTO R P& 2 R AT
No B, i35 BRSPS S %k S, RIS AR, FTEER DSU E AT # ki)
AR (authorized retaliation), J& THRFAMITERIHRE, AT HESE RN BT 05— B A 1) BRIAAT
AR X ILE i, J& T — Boya k= .

L TR E SR AT N, BRI T OWTO 23R 5N, tidE K 1 — M E Bt
W, EAAAAE WTO i 2 T BEATHRUR DR AR S i, RN, A AR R BON HLid it 2k 47
BN, MEAUKIE E BRI B, a0 RS EER IR b T E L T 1B o [ 1 2 8 3k R L
M EEAZ RGN E K, RAEE] WTO Frimfil ikl 2 53 BTk, B R
A AE WTO A T I SCE T, 1T AN BE R EURSE E AR [ S A FE ) SRR A R 2R 0 B4 e o

A G AT AR R Rk AR H, o m] DLBEI S8Rl RSl [ )X R . BARE RIS
75 e b [ 52 n] DU E LBl RS BRI, (HS S ik A& A, 75 ER A E B iE R, B R IR
SFIL I 0 — R AR D

(18)  (E KX EPRAEAT ISR TR 56 22 5%
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Lex Generali and Lex Specialis in Trade Retaliation: the
Countermeasure in China-US Trade War

LI Jugian

Abstract: During the trade war between the US and China in 2018, the former has taken
unilateral tariff measures against China and the latter also has taken measures as retaliation to the
former. The trade war happened between the two important members of the WTO multilateral trade
system indicates the complicated and dynamic relationship between the WTO trade rules as a lex
specialis and the general international law as a lex generali. The lex lata is the criterion to judge
which party violates its obligations. The party who is the wrongdoer may incur the trade retaliation
from the counterparty according to treaty rules and general international law rules, and has to
undertake the legal consequences due to its act.

Key Words: WTO; Trade Retaliation; Lex Specialis; Lex Generali; Lex Lata; Lex Ferenda

TAEG A RIEAE)

(L% 54m)

The International Law Basis for China’s Countermeasures
in US-China Trade War

YANG Guohua

Abstract: The US imposition of 25 percent tariff on $50 billion of goods from China is obviously
inconsistent with the WTO rules, constitutes a material breach under Article 60 of Vienna Convention on
the Law of Treaties and leads to a situation of necessity under Article 25 of Draft Articles on
Responsibility of States for Internationally Wrongful Acts, so that China is entitled to take
countermeasures. The rules of WTO are part of international law system and the general international law
will fill in the gaps in the WTO rules for system deficiency or replace WTO rules for system failure.

Keywords: US Imposition of Tariff on Chinese Goods; Countermeasures; Material Breach;

Necessity; Special and General Law; International Law Basis

(TS, HRaEf)
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